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LOOSE LANGUAGE IN A COLLATERAL SECURITY CLAUSE 


A bank has always had the right to apply money or securities, 
deposited with it generally, to any indebtedness of the depositor. 
That right existed at common law, that is to say, it is a right which 
long ago became firmly established by the decisions of the courts, 
based upon business customs. It was not created by statute. This 
right is ordinarily known as the banker’s lien. 

It was long ago equally well established in the law that, when 
money or securities were deposited with a bank to secure a certain 
debt, the bank had no general lien on such collateral and could apply 
it only to the debt which it secured. 

What has been said applies to the collateral securing a promissory 
note. When securities are pledged for the payment of a certain note, 
those securities cannot be applied by the holder of the note to any 
other debt owing to the holder from the maker. 

This being so, it has become customary to include in a note se- 
eured by collateral a clause making the collateral a security, not only 
for the note in question, but also for any other indebtedness of the 
maker. 

A clause of this character is frequently of the utmost importance. 
It may prove to be the only means of collecting on a certain debt. 
But the clause may be so worded that it defeats its own end. There- 
fore, the preparation of a note containing such a provision as to 
collateral security is a task which calls for the exercise of care. 

The above observations are made by way of leading up to a recent 
Missouri decision, Garrett v. Bank of Chelsea, published among the 
legal decisions in this issue. This case involved a note, which con- 
tained a collateral security clause in the following form: ‘‘ All eol- 
lateral held by said bank to secure this note may, after the payment 
of this note, be applied as herein provided to the payment of any 
other obligation or indebtedness due by the maker hereof to said 
bank or the holder of the note. The surplus, if any, after the pay- 
ment of this note and any other and all indebtedness due by the 
undersigned to said bank, together with all costs as above stated, 
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shall be paid to the maker of this note. If the proceeds of such 
collection or sale shall not be sufficient to pay this note, costs and 
all other indebtedness, the maker agrees on demand to make good 
the deficit.’’ 

The note was secured by 200 shares of mining stock, worth $10 a 
share. In reading the clause above quoted one would at first think that 
there was no question but that the mining stock would stand as se- 
eurity for any claim which the bank might have against the owner 
of the stock. But the fact is that this clause is no protection to the 
holder of the note in certain circumstances and circumstances quite 
likely to arise. 

In the present case the maker of the collateral note paid it. And, 
after the note had been paid, the bank undertook to apply the mining 
stock collateral to another debt owing to it from the maker. 

Now, it will be noticed that the clause provides that the collateral 
‘‘after payment of this note may be applied as herein provided to the 
payment of any other obligation.’’ It then provides that ‘‘the sur- 
plus, if any, after the payment of this note,’’ and any other indebted- 
ness shall be paid to the maker. And it further provides: ‘‘if the 
proceeds of such collection or sale shall not be sufficient to pay this 
note,’’ ete. In other words the clause contemplates that there shall 
be a default in the payment of the note and then a sale of the col- 
lateral for the purpose of satisfying the note. After that the sur- 
plus, if there is any, may be applied to other debts. 

But, in this case, as already stated, the note was paid by the 
maker. There was no default and consequently no sale of the col- 
lateral to pay the note. Therefore the conditions, under which the 
collateral might be applied to other debts, did not arise. 

A banker would not think of putting the following clause in a 
note: ‘‘If this note is not paid at maturity the collateral may be 
applied thereto and if there is any surplus the same may be applied 
to any other indebtedness of the maker, but if this note is paid the 
collateral will be returned to the maker and the holder will have no 
claim thereon for any other indebtedness owing from the maker.’’ 

Yet this is just what the clause in the note in suit meant, as con- 
strued by the court. Said the court: ‘‘We think this is the mean- 
ing of the stipulations contained in the note, but, in any event, if 
this is not the plain meaning, that meaning is obscure and ambiguous 
and the language must be construed strongly against the defendant 
bank, in view of the fact that the wording of the note was that of 
the bank.’’ 

The court calls attention to two other decisions, involving notes, 
in which the collateral security clause was properly worded for the 
protection of the holder. 
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One is Merchants National Bank v. Demere, 92 Ga. 735, 19 S. E. 
38, where the note provided: ‘‘To secure the prompt payment of this 
note or any general balance due or to become due the Merchants 
National Bank are hereby pledged the following collaterals,’’ ete. 

The other case is Selma Bridge Co. v. Harris, 132 Ala. 179, 31 
So. Rep. 508, where the note provided that the transfer of the col- 
lateral securing the note was ‘‘to secure payment at maturity of 
said note and after its payment to secure any other indebtedness,”’ 
ete. 


BANK LIABLE IN PAYING MONEY ON UNCOUNTERSIGNED 
CHECKS 


When money is deposited in a bank, under an agreement that it is 
to be paid out on checks signed by a certain individual, or by cer- 
tain individuals, the agreement must be complied with strictly by 
the bank. 

This applies in a case where the bank agrees to pay out funds 
deposited on checks signed by one person and countersigned by an- 
other. If the bank pays out the money on checks, not signed in the 
form agreed, the money may be received by a person not entitled 
to it. And, in that case, the bank may be held liable to the owner 
of the deposit. 

The case of Hamburger v. Bank of Detroit, recently decided by 
the Supreme Court of Michigan and published among the legal de- 
cisions in this issue, shows how this rule works. 

It appeared that Anna Hamburger, the plaintiff, desiring to as- 
sist financially her son-in-law, one Engel, in the conduct of an elee- 
trical business, deposited the sum of $2,000 in the defendant bank. 
The money was deposited in the name of Fred A. Engel Company, a 
corporation which the parties planned to organize. The stockholders 
in the proposed corporation were to be the planitiff, Engel, and the 
plaintiff’s attorney. 

There was a conflict in the testimony introduced but, as found 
by the court, it was agreed that the money was to be paid out only 
upon checks signed by Engel and countersigned by the attorney. 

The plan to organize the corporation was abandoned and shortly 
thereafter, it was learned that the defendant bank had paid out 
practically all of the money on checks, signed by Engel, but not 
countersigned by the attorney. 

It was held that the cireumstances under which the money was 
paid rendered the bank liable to the plaintiff. 
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In reaching this conclusion, the court said: ‘‘Plaintiff under the 
facts as found by the trial judge deposited her money in defendant 
bank in the name of Fred A. Engel Company under an express 
agreement that it should only be withdrawn on checks signed by Fred 
A. Engel and countersigned by Leon H. Hamburger. Defendant 
has breached the contract under which the money was deposited, and 
has paid out the money on checks not so countersigned. Plaintiff’s. 
right of recovery is clear.’’ 


DESCRIPTION OF AUTOMOBILE BY NUMBER IN CHATTEL 
MORTGAGE 


A mistake in the number of an automobile in a chattel mortgage 
given upon it, deprived the corporation which held the mortgage of 
its lien, in favor of a subsequent purchaser in good faith in the 
ease of First Mortgage Loan Company v. Durfee. This is a recent 
decision of the Supreme Court of Iowa, 188 N. W. Rep. 777. 

The plaintiff mortgage company took a chattel mortgage on a 
Ford car, deseribed in the mortgage as follows: ‘‘One automobile, 
model T, 1918. Type of body, sedan. No. 3,558,516, serial No. rm 
number of cylinders, 4.’’ 

The mortgage was duly acknowledged and recorded, as required 
by law. 

Later, the owner of the car, representing that it was free and 
clear of incumbrance, sold it to the defendant. The defendant had 
no actual knowledge of the existence of the plaintiff’s mortgage and 
paid for the car at a fair valuation. 

Under the law a chattel mortgage, when properly recorded, is 
notice to all persons of the mortgagee’s lien. But, in order to have 
this effect, the mortgage must contain a proper description of the 
mortgaged property. In this case, the defendant pointed out that 
whereas the number of the car was given in the mortgage as 3,558,- 
516, the car which he purchased bore the number 2,558,516. 

The general rule is that the description of the property covered 
by a chattel mortgage will be sufficient if it enables third persons to 
identify the property, when aided by the inquiries which the mortgage 
indicates. The court held that this rule did not apply in the. 
present case. 

The following statement is quoted from the court’s opinion: 


‘‘There is no trouble with the rule of law which counsel 
invoke, but the facts of the case do not bring it within the 
scope of the rule. To say that the record of a mortgage on 
ear No. 3,558,516 should put the purchaser of ear No. 2,558,516 
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on inquiry into the possibility whether by some mistake the 
two numbers are intended to identify the same car would be 
to destroy the protection which the statute affords to subse- 
quent purchasers. The authorities are numerous that a chattel 
mortgage, which identifies property simply as one or more 
of a numerous class, without identifying it by any mark or 
specification by which it may be differentiated from others 
of its kind, is wholly insufficient to impart or put subsequent 
purchasers on inquiry. And this rule has been repeatedly ap- 
plied to recorded liens upon automobiles.’’ 


BANKS IN MASSACHUSETTS MAY DEAL IN FOREIGN 
EXCHANGE 


In the case of Federal Trust Company v. State Bank, a Massa- 
chusetts decision, 135 N. E. Rep. 179, the plaintiff bank brought ac- 
tion against the defendant bank to recover damages for a failure to 
deliver 100,000 Russian rubles, in accordance with the terms of a 
contract between the two banks. 

The contract was in writing under the date of January 31, 1918, 
and in it the defendant bank sold 100,000 cash roubles Russian bank 
notes, ‘‘to be delivered to you (plaintiff bank) within six or eight 
weeks from date,’’ at stated price and denominations. 

The defendant bank interposed the defense that it was not au- 
thorized by law to make such a contract. The claim was based upon 
§ 30 of chapter 115 of the Revised Laws which provides that a bank 
shall carry on ‘‘the usual business of banking,’’ and on § 38 of the 
same chapter which provides that ‘‘no bank shall use any of its 
moneys, goods, chattels or effects in trade or commerce.’’ 

The only question presented to the court was whether, as a matter 
of law, the contract sued on was in violation of either § 30 or § 38. 
Upon the trial, a verdict was found for the plaintiff bank in the sum 
of $6,375. In affirming this verdict and overruling exceptions filed 
by the defendant bank, the Supreme Judicial Court of Massachusetts, 
to which the case was appealed, wrote as follows: 


‘‘There was ample evidence from those familiar with bank- 
ing tending to show that banks in this commonwealth and par- 
ticularly in Boston usually and generally bought and sold and 
dealt in Russian rubles and other foreign currency, that Rus- 
sian rubles were bank notes issued by the Imperial Bank of 
Russia, and were the currency of Russia at the time in ques- 
tion. The selling of foreign currency cannot be said as matter 
of law to be beyond the lawful power of a bank. Whether it 
was a part of ‘the usual business of banking,’ within the mean- 
ing of those words in section 30, was a question of fact. It 
rightly was left to the jury. The verdict has established that 
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such selling is within the scope of ordinary banking business 
in Boston, and hence that it was not in violation of section 38. 
Portland Bank v. Storer, 7 Mass. 433. 

‘‘Even if dealing in Russian rubles were ‘trade or com- 
merce’ within the prohibition of those words in section 38, 
there is nothing in this record to show that the defendant had 
not acquired ownership of the rubles which were the subject 
of this contract in such way as to warrant it in making lawful 
contract to sell them.’’ 


WSSSS5 
DAMAGES FOR REFUSING DEPOSITOR’S CHECK 


Where a bank refuses to pay a check, drawn upon it by a de- 
positor, and the depositor has sufficient funds on deposit to pay 
the check and the bank has no legitimate reason for refusing, the 
bank may be held liable in damages to the depositor. 

Generally, the only question presented is the question as to the 
amount of damages to which the depositor is entitled. This depends, 
to an extent, upon whether the depositor is able to show that he 
sustained injury as a result of the bank’s refusal. There are cases, 
however, where the bank is held liable even when the depositor is 
unable to show actual damage. 

In a recent Utah decision, Browning v. Bank of Vernal, 207 
Pac. Rep. 463, it was held that the failure of a bank to pay checks 
of a depositor, engaged in a mercantile business and having sufficient 
money on deposit to pay the checks, entitled the depositor to recover 
substantial damages, without proof that actual damage has been 
sustained. 

And it was further held that, in such a ease, a verdict for $500 
was not so excessive as to warrant the Appellate Court in setting the 
verdict aside. 

It appeared that the plaintiff, Mrs. W. J. Browning, who kept 
her account in the defendant bank, conducted a millinery business 
at Pleasant Grove, Utah. 

The checks in question were drawn by her and delivered in pay- 
ment of goods, to be used in said business. It also appeared that she 
had been engaged in business in various places in the State of Utah 
for about 20 years. She testified that she was greatly humiliated by 
the bank’s rejection of her checks and that certain goods which she 
had ordered for her business had to be returned to the wholesaler. 

**It is true,’’ said the court, ‘‘that the testimony is indefinite as , 
to any specific amount of damage sustained, and it must be admitted 
that the jury was quite liberal in the amount of damages awarded. 
However, the only question for determination by this court is, Can it 
be determined as a matter of law, under the circumstances, that the 





THE BANKING LAW JOURNAL 607 


damages were so excessive as to appear to have been given under the 
influence of passion or prejudice? 

‘‘That a commercial bank refusing to pay a check drawn upon 
an open account of a depositor is liable in nominal damages cannot 
and will not be disputed, assuming that at the time the check is 
presented for payment there are sufficient funds to the eredit of 
the drawer to pay the same. The relationship of a bank to the de- 
positor is such that a failure to honor a check, drawn on an account 
and not in excess of the amount on deposit is a breach of the contract 
existing between the parties. The courts generally hold, and such is 
the common-law rule, that failure of a bank to pay the check of a 
merchant or trader entitles the drawer to substantial damages without 
any proof of actual damages. The rule under the common law, and 
in this country in the absence of statute, as the same affects a mer- 
chant or trader, is concisely stated by the Court of Appeals of Cali- 
fornia in the second headnote to Reeves v. First Nat. Bank, 20 Cal. 
App. 508, 129 Pae. 800, as follows: 


“Where it appears that the plaintiffs suing the bank for the 
wrongful dishonor of their check were established in business, 
such wrongful dishonor raises the presumption that the drawers 
have sustained substantial damages, the amount of which is 
for the court or jury trying the case to fix, as general compen- 
satory damages, in the absence of any showing of special 
damages.’ 


‘‘In 5 R. C. L. p. 549, the same principle is stated as follows: 


‘Although the right to recover substantial damages does not 
depend on the depositor’s occupation, yet it is held that there is 
a distinction between an ordinary depositor and a depositor who 
is a merchant or trader. If the depositor is a merchant or 
trader it will be presumed without further proof that substantial 
damages have been sustained. * * * * 


“‘In 2 Morse, Banks and Banking (5th Ed.) p. 63, it is said: 


‘But the better authority seems to be that, even if such actual 
loss or injury is not shown, yet more than nominal damages 
shall be given. It can hardly be possible that a customer’s 
check can be wrongfully refused payment without some impeach- 
ment of his credit, which must in fact be an actual injury, 
though he cannot from the nature of the case furnish independ- 
ent distinet proof thereof. It is as in cases of libel and slander, 
which deseription of suit, indeed, it closely resembles, inasmuch 
as it is a practical slur upon the plaintiff’s credit and repute 
in the business world. Special damage may be shown, if the 
plaintiff be able; but, if he be not able, the jury may neverthe- 
less give such temporary (temperate) damages as they conceive 
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to be a reasonable compensation for that indefinite mischief 
which such an act must be assumed to have inflicted, according 
to the ordinary course of human events.’ ’’ 


QEEREEE 
EFFECT OF FAILURE TO PLACE REVENUE STAMP ON NOTE 


In actions on promissory notes the plea is now frequently advanced 
that the holder of the note is not a holder in due course because, 
during some period of its existence, the note lacked the internal 
revenue stamp, required by the Federal Revenue Act. 

Such contention is put forth in Solomon National Bank v. Birch, 
207 Pac. Rep. 191, a recent decision of the Supreme Court of Kansas. 

The plaintiff bank brought suit against the defendants on two 
promissory notes, executed by them to their own order. Among other 
defenses the defendants showed that, when the notes were first brought 
to the bank, they bore no revenue stamps. The stamps were placed 
on the notes at the time of their transfer to the bank by the person, 
who negotiated the deal in behalf of the former holder. 

From this the defendant argued that the notes, when acquired by 
the bank, were not ‘‘complete and regular on their face.’’ The 
bank was, therefore, not a holder in due course and the notes were 
open to defenses in its hands. 

The court held, however, that these circumstances did deprive the 
bank of the rights of a holder in due course. ‘‘We do not think,’’ 
said the court, ‘‘the circumstance that a note was not stamped when 
it was executed, where a sufficient stamp is attached and canceled at 
the time of its transfer, prevents it from being then complete and 
regular on its face, or precludes the transferee from becoming a 
holder in due course. We regard the terms ‘complete’ and ‘regular’ 
as referring to the condition of the note itself, with regard to its 
contents, execution (of which the affixing of a stamp is no part), 
and indorsement. The stamp is merely evidence of the payment 
of a tax. Provisions of an act of Congress that an instrument 
shall not be received in evidence without the required stamp are held 
by most of the courts which have considered the question (not includ- 
ing that of Iowa, however) to relate to federal and not to state 
procedure. When the omission to stamp an instrument was not 
fraudulent it does not invalidate the instrument, and may be remedied 
at any time, even after an action has been brought. 3 R. C. L. 923, 
924; 8 C. J. 112, 113. It is not suggested that the failure to attach 
stamps to the notes at the time of their execution was due to a 
purpose to defraud the government. Such suggestion could hardly 
be made in behalf of the defendants, since the primary duty in that 
respect rested upon them.’’ 





Chattel Mortgages 


A Digest of the Statutory Provisions of the 
Different States 


DELAWARE 


(Section numbers refer to Delaware Revised Code, 1915) 


Acknowledgment. A chattel mortgage must be acknowledged as 
a mortgage of real property. § 2852. 


Seal. A seal is required. § 2852. 


Recording. The mortgage must be recorded in the Recorder’s 
office of each county, where any of the mortgaged property is held, 
within ten days after its execution. 


Duration of lien. If properly executed and recorded the mortgage 
is a lien upon the property for five years. § 2852. 


Affidavit. A chattel mortgage is not valid unless there is indorsed 
on it, or annexed to it, an affidavit that the mortgage was made for 
the bona fide purpose of securing a debt or making indemnity, as the 
case may be and not to cover the property of the mortgagor, or pro- 
tect it from his creditors, or to hinder or delay them in the collection 
of their debts. § 2855. 


Removal of property. A mortgagor who, without the consent of 
the mortgagee, removes the property from the county where it is 
situated, or in which it was at the time of the making of the mortgage, 
is guilty of a misdemeanor, the punishment for which is a fine equal 
to the value of the property removed and imprisonment for a term 
not exceeding one year. § 2855. 


Corporate mortgages. The above provisions do not apply to mort- 
gages or deeds of trust, including both real and personal property, 
executed by a corporation to secure an issue of bonds. § 2856. 


FLORIDA 
(Section numbers refer to Revised General Statutes of Florida, 1920) 


Effect of mortgage. A chattel mortgage is a specific lien on the 
property therein described and not a conveyance of the legal title or 
of the right of possession. § 3837. 
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Acknowledgment. To entitle a chattel mortgage to record it must 
be acknowledged or proved in the manner provided for mortgages of 
real property. § 3839. 


Recording. A chattel mortgage is invalid as against creditors and 
subsequent purchasers for value without notice unless it is recorded 
or unless the property is delivered into the possession of the mort- 
gagee. § 3838. 


Statement of amount in mortgage. Where a chattel mortgage is 
given as security for a loan of less than $100, it is the duty of the 
mortgagee to cause to be stated in the mortgage separately and dis- 
tinetly the several amounts secured as principal interest and fees. 
A mortgagee wilfully violating this provision forfeits all interest and 
fees secured by the mortgage. § 4857. 


Negotiation of warehouse receipt for mortgaged goods. A person 
who deposits mortgaged goods, taking therefor a negotiable receipt, 
which he afterwards negotiates with intent to deceive is guilty of a 
erime. § 5678. 


GEORGIA 


(Section numbers refer to Annotated Code, 1914) 


Effect of mortgage. A chattel mortgage is only security for a 
debt and passes no title. § 3256. 


Property mortgageable. A chattel mortgage may embrace ‘all 
property in possession, or to which the mortgagor has the right of 
possession at the time, or may cover a stock of goods, or other things 
in bulk, but changing in specifies, in which case the lien is lost on 
all articles disposed of by the mortgagor up to the time of fore- 
closure, and attaches to the purchases made to supply their place. 
A mortgage given by a person or a corporation to a trustee or trustees, 
to secure an issue of bonds, shall, when it is expressly so stipulated 
therein, embrace and cover after acquired property of such person 
or corporation.’’ § 3256. 


Form and execution. No particular form is necessary. But the 
mortgage must clearly indicate the creation of a lien and specify the 
debt and the property upon which it is to take effect. It must be 
executed in the presence of and attested by, or approved before, a 
notary public or a justice of any court in Florida or a clerk of the 
superior court, and recorded. § 3257. 


Recording. A chattel mortgage must be recorded in the county 
where the mortgagor resided at the time of its execution. If the mort- 
gagor is not a resident of Georgia the mortgage must be recorded in 
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the county where the property is. If the mortgaged property is out- 
side of the state at the time of the execution of the mortgage and is 
afterwards brought into the state the mortgage must be recorded, in 
accordance with the rules above within six months thereafter. A 
chattel mortgage on a stock of goods, wares and merchandise, or other 
personal property, located in some county other than ‘that of the 
mortgagor’s residence, must be recorded in such county as well as in 
the county of the mortgagor’s residence. If the mortgage is not rec- 
orded it is good only as against the mortgagor and those having 
actual notice of it. § 3259. 


Mortgage not recorded in time. A mortgage not recorded within 
the time prescribed is nevertheless notice to all parties from the time 
it is recorded. § 3263. 


HAWAII 


Recording. A chattel mortgage, where the mortgaged property 
remains in the possession of the mortgagor, is void as against subse- 
quent purchasers or mortgagees in good faith and for a valuable 
consideration unless it is recorded in the office of the registrar of 
conveyances. Revised Laws, 1915. § 3120. 


IDAHO 


(Section numbers refer to Idaho Compiled Statutes, 1919) 


Property mortgageable. A chattel mortgage may be made upon 
‘‘all property, goods or chattels, not defined by statute to be real 
estate, upon growing crops and upon crops to be sown and grown 
in the future.’’ § 6373. 

Personal property, exempt by law from execution, cannot be morr 
gaged by a husband or wife unless both join. § 6374. 


Affidavit. To be good as against subsequent purchasers and en- 
ecumbrancers in good faith and for value, a chattel mortgage must be 
accompanied by the affidavit of the mortgagor that it is made in good 
faith and without intent to hinder, delay or defraud creditors. § 6375. 


Acknowledgment. A chattel mortgage must be acknowledged, or 
proven, as a grant of real estate. § 6375. 


Recording. A chattel mortgage must be recorded with the recorder 
of the county where the mortgaged property is located and kept. 
§ 6375. 

Property in transit from the possession of the mortgagee to the 
county in which the mortgagor resides, or to a location for use, is, 
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for a reasonable length of time for transportation, considered as 
located in the county to which it is being removed. § 6376. 

If the mortgagee receives and retains possession of the property 
he may omit filing the mortgage during the continuance of such 
actual possession. § 6376. 


Recording mortgage of logs. A chattel mortgage of marked logs 
in any lumber district must specify the marks placed upon such logs 
and when they were cut and must be recorded in the office of the 
lumber inspector in which such marks were recorded. § 2350. 


Time allowed to record mortgage. The mortgagee is allowed one day 
for every twenty miles or fraction thereof of the distance between his 
residence and the county recorder’s office where the mortgage is to be 
recorded, in which to record the mortgage, before a subsequent encum- 
brance, sale or seizure can hold or bind the mortgaged property. 
§ 6387. 


Removal of property from county. If the property is removed 
from the county where it was situated at the time of the execution of 
the mortgage, with the written consent of the mortgagee, he must, 
within ten days after removal, record the mortgage in the county to 
which the property is removed, or within such time take possession of 
the property. § 6377. 

A mortgagor, who wilfully removes the mortgaged property from 
the county where the mortgage is recorded, or destroys, conceals or 
sells the property is guilty of larceny. § 8479. 


ILLINOIS 


(Numbers refer to pages of Cahill’s Illinois Revised Statutes, 1921) 


Acknowledgment. A chattel mortgage must be acknowledged be- 
fore a justice of the peace or a county judge where the mortgagor re- 
sides or before the clerk or deputy clerk of the municipal court of 
Chicago. If the mortgagor is not a resident of Illinois the mortgage 
may be acknowledged before any officer authorized to take the 
acknowledgment of deeds. If the mortgagor resides in a county of 
Illinois having a population of more than 200,000 the mortgage must 
be acknowledged before a justice of the peace of the town or precinct 
where the mortgagor resides, or if there is no such justice, before the 
clerk or deputy clerk of the municipal court in the district in which 
the mortgagor resides, or if there be no such clerk or deputy, before 
the county judge of the county where the mortgagor resides. p. 2346. 


Form of acknowledgment. A certificate of acknowledgment on a 
mortgage executed by an individual must be in the following form: 
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This chattel mortgage was acknowledged before me by 
(when acknowledgment is made of a resident insert the words 
‘‘and entered by me’’) this day of 
Witness my hand and seal 


Special forms are also provided where the mortgage is acknowl- 
edged by an attorney in fact. p. 2347. 


Recording. A chattel mortgage must be recorded with the recorder 
of the county in which the mortgagor resides. If the mortgagor is 
not a resident it must be recorded in the county in which the property 
is located and kept. The recording is good until 90 days after the 
maturity of the debt or 90 days after an extension of time. 

Within 90 days after the maturity of the debt, or if the maturity 
exceeds three years after the filing, then within 90 days after the 
expiration of such three years, the mortgagor and morgagee must file 
an affidavit setting forth the interest of the mortgagee, the amount 
unpaid and the time when the same will become due by extension or 
otherwise. Thereupon the mortgage lien is extended until 90 days 
after the expiration of such time of extension. The period of exten- 
sion may not exceed one year from the filing of the affidavit. pp. 2347, 
2348. 


Time for recording. A chattel mortgage, even though admitted to 
record, is invalid as against creditors of the mortgagor unless filed for 
record within ten days of its execution. p. 2348. 


Property not mortgageable. It is specifically provided that the 
following property may not be made the subject of a chattel mortgage: 
pensions, annuities, ete., granted under the cities and villages law, 
(pp. 623, 658, 707); pensions granted under the counties law, (p. 
1050) ; annuities granted under the houses of correction law, (p. 1926) ; 
annuities granted under the libraries law, (p. 2182); pensions, annui- 
ties and disability benefits granted under the parks law, (pp. 2539, 
2571.) 


INDIANA 


(Section numbers refer to Burns Annotated Indiana Statutes, 1914) 


Acknowledgment. A chattel mortgage must be acknowledged as 
provided in case of deeds of conveyance. § 7472. 


Recording. A chattel mortgage is not valid against any other 
person than the parties thereto unless the mortgage is recorded in the 
recorder’s office of the county where the mortgagor resides. If the 
mortgagor is not a resident of the state the mortgage must be recorded 
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in the county where the property is situated. The mortgage must be 
placed on record within ten days after its execution. § 7472. 

The mortgage is deemed recorded from the time when it is left 
at the proper recorder’s office for that purpose. § 7473. 


Mortgage of household goods. A mortgage of household goods may 
not authorize the mortgagee to sell the mortgaged property. Any 
such provision is void. <A sale of household goods to satisfy a 
mortgage must be under a judicial proceeding in which the mortgage 
is foreclosed. § 8636. 

The mortgagee of household goods is not entitled to possession of 
the property unless the mortgage so specifically provides. § 8637. 

When a payment is made on a mortgage of household goods it is 
the duty of the mortgagor to execute a receipt, stating the date and 
amount of the loan secured by the mortgage, the amount paid to the 
mortgagor, the amount charged by the mortgagee for services and 
expenses in connection with the loan, the rate of interest, the amount 
of the payment received and how applied and the amount yet unpaid 
and when it will be due. A failure to comply with this provision 
renders the mortgage void. § 8638. 


Removal of mortgaged property. A mortgagor who, without the 
written consent of the mortgagee, removes the property from the 
county where it was situated at the time of the mortgage, or secretes 
or converts it to his own use, or sells it without informing the pur- 
chaser of the existence of the mortgage, ‘‘shall, on conviction, be 
fined not exceeding three hundred dollars, to which may be added 
imprisonment in the county jail not exceeding six months.’’ § 2299. 


Removal of mortgaged cattle. A mortgagor of cattle or sheep, held 
for grazing, feeding and breeding purposes, who wilfully removes the 
same from the county where the stock is situated, without the written 
consent of the mortgagee, or who conceals, injures, destroys, assigns 
or otherwise disposes of such stock, with intent to defraud, is guilty 
of a felony. § 2299a. 


IOWA 


(Section numbers refer to Compiled Code of Iowa, 1919) 


Acknowledgment. Chattel mortgages must be acknowledged like 
conveyances of real estate. § 6318. 


Recording. Where the mortgagor retains possession of the property 
the mortgage is invalid as against existing creditors or subsequent pur- 
chasers without notice, unless the mortgage, or a true copy thereof, 
is recorded or filed and deposited with the recorder of the county 
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where the property is situated, or if the mortgagor is a resident of 
Iowa, then of the county where the holder of the property resides. 
§ 6318. 

When, in a real estate mortgage, there is a provision creating an 
ineumbrance on personal property, the same may be recorded at 
length and also indexed in the chattel mortgage index book. In such 
ease the mortgage need not be filed and kept in the office of the 
county recorder. § 6318, as amended by Chap. 246, Laws of 1921. 


Filing equivalent to recording. Filing a chattel mortgage in the 
office of the recorder has the same effect as though the mortgage were 
recorded at length. § 6319. 


Mortgage of exempt property. A mortgage of personal property, 
exempt by law from execution, by the head of a family, if a resident 
of Iowa, is invalid as to such property unless both husband and wife 
join in the mortgage. But a mortgage on personal property, given to 
secure the purchase price, need only be signed and acknowledged by 
the purchaser. § 6318. , 


Renewal. A chattel mortgage, filed as required by law, is void as 
against creditors and subsequent purchasers and mortgagees in good 
faith, after the expiration of five years after the maturity of the 
debt, unless an extension agreement, duly executed by the mortgagee 
is filed with the mortgage. Such extension agreement operates to 


extend the lien in the same manner as the original instrument. § 6320. 


Duplicate copies. Duplicate certified copies of a chattel mortgage 
may be obtained from the recorder and may be filed in other counties 
of the state. The fee is fifty cents for the first 400 words and ten 
cents for each additional 100 words or fraction thereof. § 6321, 6327. 


Mortgagee entitled to possession. In the absence of a stipulation 
in the mortgage, the mortgagee is entitled to possession of the 
property, but the title remains in the mortgagor until divested by 
sale as provided by law. § 6332. 


Sale by mortgagor. If the mortgagor, wilfully and with intent to 
defraud, destroys, conceals, sells or in any manner disposes of the 
mortgaged property, without the written consent of the holder of the 
mortgage, he is guilty of larceny. § 8669. 


KANSAS 
(Section numbers refer to General Statutes of Kansas, 1915) 


Recording. A chattel mortgage, not followed by immediate 
delivery of the mortgaged property to the mortgagee, is void as 
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against creditors of the mortgagor and subsequent purchasers and 
mortgagees in good faith, unless the mortgage or a true copy thereof 
is forthwith deposited in the office of the register of deeds in the 
county where the mortgagor resides, or if the mortgagor is not a 
resident of Kansas, in the county where the property is situated at the 
time the mortgage is executed. § 6495, as amended by Laws of 1919, 
Chap. 234. 


Renewals. A mortgage so filed is void as against creditors and 
subsequent purchasers and mortgagees in good faith, after the expira- 
tion of two years after the time of filing, unless, within 30 days 
preceding the expiration of such two years, and each two years there- 
after the mortgagee, or his agent or attorney, files an affidavit showing 
the interest of the mortgagee in the mortgaged property. If the 
mortgage secures the payment of money, the affidavit must set forth 
the amount due and unpaid. § 6497. 

If the affidavit is made and filed before any third parties have 
obtained rights in the mortgaged property, it is valid and continues 
the mortgage in effect as though it had been filed as required in § 6497 
above. § 6498. 


Mortgagee entitled to possession. In the absence of a stipulation 
to the contrary in the mortgage, the mortgagee has the legal title to 
the mortgaged property and the right of possession. § 6501. 


Mortgage of exempt property. A husband or wife may not give 
a chattel mortgage on property, exempt by law to resident heads of 
families from seizure and sale upon attachment, execution, or other 
process without the joint consent of both husband and wife. § 6506. 


Sale of property by mortgagor. A mortgagor, who injures, destroys 
or conceals the mortgaged property, with intent to defraud the 
mortgagee, or sells or disposes of the property without the written 
consent of the mortgagee, or his duly authorized representative, is 
guilty of larceny. § 6531. 


(To be continued) 





Banking Decisions 


In this department are published each month all of the important decisions of din 
Federal and State Courts, involving questions pertaining to the 
law of banking and negotiable instruments 


COLLATERAL SECURING NOTE CANNOT BE 
APPLIED TO OTHER DEBT UNDER 
AMBIGUOUS PROVISION IN NOTE 


Garrett v. Bank of Chelsea, Kansas City (Mo.) Court of Appeals, 
241 S. W. Rep. 87. 


The plaintiff gave the defendant bank a note for $1,000, se- 
eured by 200 shares of mining stock. The plaintiff paid the note 
but the bank applied the stock to the satisfaction of a demand 
note for $1,200, signed by the plaintiff, which the bank held. The 
$1,000 note provided that the collateral ‘‘may, after the payment 
of this note, be applied as herein provided to the payment of any 
other obligation or indebtedness due by the maker hereof to said 
bank or the holder of this note.’’ It then provided that ‘‘the 
surplus, if any, after the payment of this note,’’ and any other in- 
debtedness, should be paid to the maker. It was held that, under these 
clauses, the bank had no right to apply the stock to the satisfac- 
tion of the $1,200 note. The clauses meant that, if the note, 
which the stock secured was not paid and the stock was sold to 
provide funds for its payment, the surplus might be applied to other 
debts of the maker. Therefore, the collateral note, having been 
paid, the bank could not apply the stock to the $1,200 note and 
it was liable to the plaintiff for its value. It was also held that 
the bank had no rights under the Oklahoma statute, giving a 
banker a lien ‘‘upon all property in his hands belonging to a 
customer for the balance due to him from such customer in the 
course of business.’’ 


Action by H. C. Garrett against the Bank of Chelsea. Judgment 
for plaintiff, and defendant appeals. Affirmed. 

Vern E. Thompson, of Miami, Okl.,’and Halbert H. MeCluer, of 
Kansas City, for appellant. 

J. T. Jennings and Watson, Gage & Ess, all of Kansas City, and 
8. A. Horton, of Oklahoma City, Ok, for respondent. 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 908. 
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BLAND, J.—This is an action for conversion of corporate stock 
of the admitted value of $2,000. The case was tried before the court 
without the aid of a jury. At the close of all the evidence the court 
declared the law to be: 


‘‘That plaintiff is entitled to recover the reasonable value of the 


stock at the time of conversion, November 5, 1919, with six per cent. 
interest from that date.’’ 


There was a verdict and judgment in favor of plaintiff in the sum 
of $2,170, and defendant has appealed. 

The facts show that on August 14, 1918, plaintiff at Miami, Okla- 
homa, executed a promissory note in the sum of $1,062.50 in favor of 
the Black Eagle Mining Company of that place and as collateral se- 
eurity for the payment of the note deposited with the mining com- 
pany 200 shares of stock of that company. These are the shares al- 
leged to have been converted by defendant. On October 15, 1918, 
the note was renewed for $1,000, and the mining company’s shares 
remained deposited with the mining company as security for the 
payment of the debt. This latter note, which was dhe 90 days after 
date, became the property of defendant, the collateral going with it, 
and on February 19, 1919, plaintiff renewed the note with the de- 
fendant, agreeing to pay the same on May 15, 1919. The note re- 
cites that plaintiff had deposited and pledged with defendant bank 
as collateral security for the payment of the note said mining shares. 
The note then provides: 


‘‘In the event of the nonpayment of this note at maturity said 
bank, its president or cashier, is hereby authorized to use, indorse, 
collect, transfer, hypothecate, sell or convey said collaterals, or any 
collaterals substituted for or added to the above, or any part thereof, 
or cause the same to be done, at public or private sale, with or with- 
out notice or demand of any sort, at such place and on such terms 
as said bank may deem best, and said bank is authorized to purchase 
any collaterals when sold, and the proceeds of such collection, sale, 
transfer or hypothecation shall be applied to the payment of this note, 
together with all protests, damages, interest, costs and charges due 
upon this note or incurred by reason of its nonpayment when due, 
or in the execution of this power. ‘All collateral held by said bank 
to secure this note may, after the payment of this note, be applied 
as herein provided to the payment of any other obligation or indebted- 
ness due by the maker hereof to said bank or the holder of this note. 
The surplus, if any, after the payment of this note and any other and 
all indebtedness due by the undersigned to said bank, together with all 
costs as above stated, shall be paid to the maker of this note.’ If the 
proceeds of such collection or sale shall not be sufficient to pay this 
note, costs and all other indebtedness, the maker agrees on demand to 
make good the deficit.”’ 
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On November 5, 1919, this note was paid and surrendered to the 
plaintiff, but defendant refused to surrender the shares of stock, 
claiming that it had the right to hold the same for other indebtedness 
due it from plaintiff. This indebtedness consisted of a note dated 
Chelsea, Okl., August 15, 1918, and provided that on demand after 
date plaintiff agreed to pay to the defendant the sum of $1,200 with 
interest. This note had never been paid. 

The answer pleads the provision of the note of February 19, 1919, 
and that by reason of said note defendant had a right to hold the 
stock as security for the amount due under the note, and also as se- 
eurity ‘‘for any and all other indebtedness’’ due from plaintiff herein 
to the defendant. The answer also pleads the following statute of the 
state of Oklahoma (Rev. Laws 1910, § 3854): 


‘*A banker has a general lien, dependent on possession, upon all 
property in his hands belonging to a customer, for the balance due 
to him from such customer in the course of business.’’ 


The answer pleads the fact that there is a $1,200 note and interest 
thereon due the defendant, and that defendant had a right to hold 
the collateral deposited as security for said note. 

Defendant does not dispute that the bank had no right under the 
common law to hold the collateral deposited to secure the $1,000 note 
as security for the $1,200 note in the absence of an agreement be- 
tween the parties that that might be done, or lacking the statute of 
the state of Oklahoma quoted supra, but maintains that that part of 
the note that we have enclosed in single parenthesis shows that it 
was agreed between the parties that the bank might hold the col- 
lateral as security for the $1,200 note. 

We do not think that the entire agreement contained in the $1,000 
note bears out this contention. The clause relied upon by the de- 
fendant is not complete within itself, but provides that the collateral 
may be applied ‘‘after the payment of this note’’ ‘‘as herein pro- 
vided.”’ It is apparent that the agreement has to do with the pro- 
ceeds of the sale of the collateral in case of nonpayment of the $1,000 
note in accordance with its terms. The agreement goes on to say that 
the $1,000 note shall be first paid, in case of the sale of the collateral, 
and the ‘“‘surplus, if any, after the payment of this note and any 
other and all indebtedness due by the undersigned to said bank, * * * 
shall be paid to the maker of this note.’’ It then provides that, if 
there is not enough money to pay the $1,000 note and costs and 
all other indebtedness, ‘‘the maker agrees on demand to make good 
the deficit.’’ The words ‘‘as herein provided’’ contained in the clause 
of the note relied upon by the defendant refer to the other parts of 
the agreement, wherein it is stipulated that, in case of default in the 
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payment of the $1,000 note, note and costs should be first paid from 
the sale of the collateral, and the balance left from the proceeds of 
the sale, if any, should be paid upon any other indebtedness due to 
the bank. We think this is the meaning of the stipulations contained 
in the note; but, in any event, if this is not the plain meaning, that 
meaning is obscure and ambiguous, and the language used must be 
construed strongly against the defendant bank, in view of the fact 
that the wording of the note was that of the bank. Van Zandt v. 
Hanover National Bank, 149 Fed. 127, 79 C. C. A. 23; Hanover 
National Bank v. Suddath, 215 U. 8. 110, 30 Sup. Ct. 58, 54 L. Ed. 
115. In view of the nonhappening of the event upon which the col- 
lateral might have been disposed of to satisfy the indebtedness due 
from plaintiff to defendant, the latter had no right to apply the se- 
curity to the payment of the $1,200 note, even though that note was 
due when the $1,000 note to defendant was executed, as there was 
no agreement that this might be done. 

The cases of Merchants’ National Bank v. Demere, 92 Ga. 735, 
19 S. E. 38, and Selma Bridge Co. v. Harris, 132 Ala. 179, 31 South. 
508, relied upon by the defendant, are not in point. In the first 
case the note provided that— 


“To secure the prompt payment of this note or any general 
balance due or to become due the Merchants’ National Bank are 
hereby pledged the following collaterals,’’ ete. 





In the latter case the note provided that the transfer of the stock 
to the bank to secure the note executed at the time was ‘‘to secure 
payment at maturity of said note and after its payment to secure 
any other indebtedness,’’ ete. 

Nor do we think that the defendant was entitled to keep the se- 
curity under the provisions of the law of Oklahoma quoted. Plaintiff 
insists that the law of Oklahoma is merely declaratory of the common 
law, which is to the effect that, where securities are deposited with a 
bank generally, and not for a particular purpose, the bank has a 
general lien upon the same, and they may be retained by the bank 
for a general balance or payment of other claims, but where the de- 
posit is made for a particular or special purpose this rule does not 
apply. 7 C. J. 660; Deal v. Mississippi County Bank, 79 Mo. App. 
262; First National Bank of Sharon v. City National Bank, 102 Mo. 
App. 357, 76 S. W. 489. 

As was stated in Armstrong v. Bank (C. C.) 41 Fed. 234, 239 
(6 L. R. A. 226): 


**It is equally familiar law that the lien does not exist when the 
securities have been deposited for a special purpose, or for the pay- 
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ment of a particular loan; and, where they are delivered specifically 
to protect the banker in a particular transaction or a series of trans- 
actions, he has no lien upon them for any other purpose, and cannot 
assert one for any other indebtedness, whether arising upon general 
account or otherwise.”’ 


See, also, Reynes v. Dumont, 130 U. S. 354, 9 Sup. Ct. 486, 32 L. 
Ed. 934. However that may be, we think that the law of Oklahoma 
referred to has no application to the facts in this case. That law has 
relation to property belonging to a ‘‘customer,’’ and provides that 
the bank shall have a lien for the balance due it ‘‘from such customer 
in the course of business.’? In 17 C. J. at page 443, ‘‘a customer of 
a bank’’ is defined as: 


‘‘A person who sustains habitual or consecutive business relatioris 
with a bank. The term involves something of use and habit; but it is 
not necessary that one should have an account at a bank to be included 
within the meaning of the phrase.”’ 


In Dunshee v. Standard Oil Co. (lowa) 126 N. W. 342, 344, ‘‘a 
customer”’ is defined as ‘‘a person with whom a business man has re- 
peated or regular dealings.’’ See, also, Weinhouse v. Cronin, 68 
Conn. 254, 36 Atl. 45. We do not think that the relation that plain- 
tiff bore to the defendant bank made him a customer of the latter 
Defendant pleads in its answer the law of Oklahoma, and relies upon 
the statute of Oklahoma as a defense, and the burden of proving the: 
fact that plaintiff was its customer was upon the defendant. 

There is no evidence as to how plaintiff happened to execute the 
$1,200 note to the defendant. The facts set up in the reply tend 
to show that its exeeution grew out of a transaction with a mining“ 
company, in which plaintiff was apparently interested, and another’ 
bank in the state of Oklahoma, and was for the purpose of having; 
defendant bank advanee enough eash to the other bank to cover over- 
drafts made by the mining company upon the latter, and the note 
was given to the defendant by agreement of all of the parties as the 
result of the transaction. This would indicate that in the $1,200 
note transaction plaintiff, if a customer at all, was one of the other 
Oklahoma bank, rather than of the defendant bank. However, there 
is no evidence of these facts, but we recite them to show that the mere 
fact that a $1,200 note was given to the defendant bank does not 
necessarily prove that plaintiff intended to or did become its cus- 
tomer. As to the $1,000 note, that note was merely a renewal of the 
note in that sum given to the Black Eagle Mining Company. The 
latter note was assigned to the defendant. Plaintiff was thus brought 
into relation with the defendant bank through no special instance of 
his own, but through particular circumstances. While the fact that 





622 THE BANKING LAW JOURNAL 


the renewal of this note may be evidence of the fact that plaintiff 
was transacting business with the bank, in view of the definitions of 
the word ‘‘customer’’ we do not think that one transaction, or even 
two transactions, such as appear in the record in this ease, were suf- 
ficient to make plaintiff a customer of defendant bank. Therefore 
we think that the statute of Oklahoma pleaded by the defendant has 
no application. 

Entertaining these views, we have concluded that the judgment 
should be affirmed; and it is so ordered. 

All coneur. 


LIABILITY OF BANK FOR ARREST OF PERSON 
WHOSE CHECK IS WRONGFULLY 
REFUSED 


Bearden v. Bank of Italy, California District Court of Appeal, 207 
Pac. Rep. 270. 


The plaintiff drew a check on the defendant bank, which the 
defendant wrongfully refused to honor. The payees again pre- 
sented the check and told the bank that if it were not paid they 
would cause the arrest of the plaintiff. Payment was refused and 
the plaintiff was arrested. In an action by the plaintiff against 
the bank it is held that the bank was not liable to the plaintiff 
for damages because of the arrest. The arrest was caused by 
‘fan independent human agency acting with an independent 
mind.’’ 


Action by Tempest Bearden and husband against the Bank of 
Italy. From an order sustaining a demurrer to the complaint, 
plaintiffs appeal. Affirmed. 

I. M. Peekham, of San Francisco, for appellants. 

Louis Ferrari and Richard Fitzpatrick, both of San Francisco, for 
respondent. 


KERRIGAN, J.—An appeal from a judgment in favor of the 
defendant entered following an order sustaining a demurrer to the 
complaint without leave to amend. 

The action was for damages in the sum of $15,000, the gravamen 
of the complaint being that the plaintiff, Tempest Bearden, as the 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 888. 
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result of the wrongful refusal of the defendant to honor a check 
drawn by her, was at the instance of the payees of the check arrested 
and imprisoned and subjected to indignities incidental to such arrest. 
The complaint contains an allegation to the effect that, after a first 
refusal of the defendant to pay said check, upon the ground of lack 
of funds to meet it, the payee ‘‘personally presented said check to 
said defendant and told said defendant that, unless said check was 
paid, they would cause the arrest of said plaintiff, Tempest Bearden, 
but notwithstanding said knowledge and in spite thereof the said 
defendant negligently, willfully, and maliciously refused to honor said 
check, * * * *”’ and the only question in the ease, as is stated in 
the brief of the appellants is whether the quoted allegation takes the 
ease out of the rule laid down in Hartford v. All Day and All Night 
Bank, 170 Cal. 538, 150 Pae. 356, L. R. A. 1916A, 1220. 

That also was an action for damages for arrest and imprisonment 
upon the alleged wrongful refusal of a bank to pay a check drawn 
upon it, and it was held that the plaintiff could not recover, for the 
reason that the refusal to honor the check was not the proximate 
eause of the arrest. Upon this point the language of the court is as 
follows : 


‘*The second legal principle which necessarily works a reversal of 
this judgment is that the damages claimed are in no legal sense the 
proximate result of the act of negligence complained of. It did not 
necessarily follow that the plaintiff would be arrested and charged 
with a felony because of the bank’s act. There was no direct casual 
connection between the two things. There was an interruption and the 
intervention of an entirely separate cause, which cause was an 
independent human agency acting with an independent anind.’’ 


The same may be said of the case at bar; and the only difference 
in the two cases is that, in the one under consideration, a threat of 
arrest was communicated to the bank, thus bringing pointedly to its 
attention a probable consequence of its refusal to pay the check. That 
such a consequence might follow the refusal, however, was known 
to the bank official in the case of Hartford v. All Day and All Night 
Bank, supra, since the issuance of a check upon a bank without funds 
or credit to meet it is a public offense which notoriously frequently 
results in the arrest and imprisonment of the drawer of the check. 
The case cited emphasizes the factor present therein of the ‘‘independ- 
ent human agency acting with an independent mind,’’ which it holds 
to be an intervening and separate cause, and to which the plaintiff’s 
damage must be attributed rather than to the refusal of the bank to 
pay the check. We think the difference between the two cases is not 
of such a nature as to call for the application of a different rule of 
decision. 
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Several cases cited by the appellants strongly support their ar- 
gument that the refusal to pay the check ought to be considered as 
the proximate cause of the arrest, but the argument was equally 
applicable to the Hartford Case, and was not there found to be of 
sufficient foree to compel the adoption of the rule advocated by the 
appellants. 

The judgment is affirmed. 


BANK LIABLE IN PAYING MONEY ON UN- 
COUNTERSIGNED CHECKS 


Hamburger v. Bank of Detroit, Supreme Court of Michigan, 187 N. W. 
Rep. 535 


The plaintiff deposited $2,000 in the defendant bank in the 
name of a corporation, to be subsequently organized. An agree- 
ment was entered into with the bank that the money was to be 
paid out only on checks signed by an officer of the corporation 
and countersigned by another officer, who also acted as the plain- 
tiff’s attorney in the transaction. The corporation was never 
organized. The bank paid out the money on checks, which had 
been signed by the designated officer, but not countersigned by 
the attorney, as required by the terms of the agreement. It was 
held that the bank was liable to the plaintiff. 


Action by Anna Hamburger against Bank of Detroit. From judg- 
ment for plaintiff, defendant brings error. Affirmed. 

Before FELLOWS, C. J., and WIEST, STONE, CLARK, 
BIRD, SHARPE, MOORE, and STEERE, JJ. 

Anderson, Wilcox, Lacy & Lawson, of Detroit, for appellant. 

Morris Garvett, of Detroit, for appellee. 


FELLOWS, C. J.—It is the claim of plaintiff in this case that one 
Fred A. Engle, her son-in-law, was conducting a small electrical contract- 
ing business in Detroit, and that it was contemplated that a corporation 
should be organized to take over such business, plaintiff, Engel, and plain- 
tiff’s nephew, an attorney, Leon H. Hamburger, to be the stock- 
holders. The corporation was to be named Fred A. Engel Company; 
that being the name under which he was doing business. It is her 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 866. 
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claim that Engel was then largely indebted to her. It was con- 
templated that she was to put into the corporation approximately $2,000. 
Leon H. Hamburger, who acted as plaintiff’s attorney in this and 
cther matters, testifies, in substance, that he explained fully to a 
Mr. Riggs, an officer of the defendant bank, the situation, told him 
the money belonged to plaintiff, and made an agreement with the 
bank that plaintiff’s money should be deposited in the name of Fred 
A. Engel Company, to be paid out only on checks signed by Fred A. 
Engel and countersigned by him (Hamburger), he and said Engel 
to be the officers of the contemplated company. The plans to 
organize the corporation were abandoned, and shortly thereafter it 
was learned that defendant had paid out the money, or practically 
all of it, on cheeks not countersigned by Leon H. Hamburger. 
Defendant denied that the money was deposited with it under the 
arrangement claimed by plaintiff. It also claims that plaintiff accept- 
ed a note from Engel to satisfy her claim against defendant, and that 
she collected some money from Engel, which should be applied on her 
claim against defendant. Plaintiff denies that she accepted any note 
of Engel for such purpose, and claims that the money she received 
from Engel was payment in part only of his indebtedness to her. 

Plaintiff brings this action counting on her claimed contract, and 
alleging its breach by defendant. The case was tried without a jury, 
and findings of facts were filed by the trial judge sustaining plain- 
tiff’s claim. He concluded as matter of law that plaintiff was entitled 
to recover and judgement followed. Defendant brings the case here, 
claiming that the findings of facts are against the weight of the 
evidence, and that there are insuperable legal objections to plaintiff’s 
right to recover. 


As we have had occasion to point out many times, we are not the 
triers of the facts in cases on the law side of the court brought to this. 
court for review. If we are satisfied that the findings of the trial 
judge are against the clear weight of the evidence, we are authorized 
to reverse under section 12587, C. L. 1915. But we do not hear law 
eases de novo. An examination of this record convinces us that we 
should not disturb the findings of fact. Upon the question of what 
the contract between the parties actually was the preponderance of 
the evidence is clearly with the plaintiff. Mr. Hamburger, who acted 
as plaintiff’s attorney in the transaction, sustains her claim. Another 
witness who was present when the arrengement was made corroborates 
him in the material matters, although he does not testify as fully as 
does Mr. Hamburger. Mr. Briggs, who acted for the bank qualifies his 
testimony in behalf of the bank’s claim by frequently using the 
expression ‘‘to the best of my knowledge and belief.’’ Upon the 
question of whether plaintiff accepted Engel as her debtor and should 





626 THE BANKING LAW JOURNAL 


apply certain moneys collected by her on this transaction, the testi- 
mony is not so clear. Upon this question the burden was upon the 
defendant. Bearing in mind, however, the rule that the findings 
must be manifestly against the clear weight of the evidence, we are 
not persuaded that we should disturb the conclusions of the trial 
judge on this question. All parties seem to agree that what was done 
in this regard was for the purpose, as expressed by them, of ‘‘ironing 
out’’ the situation. It is evident that an attempt was made to save 
both the bank and plaintiff from loss, and it is also evident that the 
attempt was unsuccessful. From some of the testimony, it appears 
that the assignment to plaintiff, executed by Engel of indebtedness 
due him, was before this difficulty arose, and was made to pay old 
debts of his to plaintiff. The trial judge had the advantage of seeing 
and hearing the witnesses, and we are not persuaded that he reached 
erroneous conclusions upon the disputed questions of fact. 

This brings us to the legal objections urged by defendant’s counsel 
to the plaintiff’s right to recover. Upon the main question in the case 
counsel for both parties fully consider the case of Davis v. Lenawee 
Co. Savings Bank, 53 Mich. 163, 18 N. W. 629. In that case 
plaintiff was carrying an account with defendant in his name, but 
the money belonged to his mother. He desired to carry an account 
of his own funds, and it was arranged that he should do so, using 
his wife’s name for such account. Pursuant to this arrangement he 


deposited his money from time to time in the name of his wife. Upon 
her death the bank refused to recognize his right to the money, and 
he brought suit. It was held that he could maintain the action. Mr. 
Justice Campbell, speaking for the court, there said: 


‘‘The contract of a depositor with his banker does not differ in 
any material way from any other contract, whereby one person be- 
comes bound to take charge of and repay another’s funds. As 
between banker and depositor, there can be no doubt that the bank 
will be protected in paying out money in such way and on such terms 
as the depositor has authorized. And, on the other hand, where a 
contract is not in writing, it is equally clear that its real character 
and terms may be made out by testimony, and that the contracting 
party can lawfully control his own funds until he has disposed of 
them, and that it can make no difference in what name the account 
is kept, if it is understood to be his account, and has not been put 
beyond his control by some act which he cannot revoke. 

**In the present case the testimony does not tend to show that 
the bank ever contracted with anybody but plaintiff, or received 
funds on this account which were not his funds. The case he made 
out, and which the jury must have found true, was that, while 
deposited in the wife’s name, it was not intended to be for her benefit, 
or to be beyond the husband’s right to withdraw. Any idea of a gift 
to her was clearly negatived. Her name was only another form for 
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his name, and so agreed. The bank book is no contract, and is only 
one of the means of indicating the state of the funds. Whatever 
presumptions may arise from it, and whatever protection may be given 
to acts innocently done on that presumption, it cannot exclude explana- 
tory evidence. The contract was made with plaintiff, and with no 
one else, and the bank is answerable to him to fulfill that econtract.’’ 


This ease is absolutely controlling of the one before us. Plaintiff 
under the facts as found by the trial judge deposited her money in 
defendant bank in the name of Fred A. Engel Company under an 
express agreement that it should only be withdrawn on checks signed 
by Fred A. Engel and countersigned by Leon H. Hamburger. 
Defendant has breached the contract under which the money was 
deposited, and has paid out the money on checks not so countersigned. 
Plaintiff’s right of recovery is clear under the authority of the Davis 
Case. 

It is also insisted that plaintiff cannot recover because Fred A. 
Engel Company was not made a party. This likewise is answered by 
the Davis Case where it was said: 


‘*The suggestion that the estate of Mrs. Davis is not represented 
in the cause has no foree. In every action at law upon a contract 
the contest must be between the two alleged contracting parties, and if 
the contract and its breach are made out, the prevailing party must 
have judgment. The case is, in our opinion, a very plain one.’’ 


Defendant’s counsel also contended that plaintiff cannot recover 
because she was doing business under an assumed name within the 
meaning of the statutes (citing Act 101, Public Acts 1907, as amended 
by Act 263, Public Acts 1919, and Act 164, Public Acts 1913). A 
complete answer to this contention will be found in the facts. Piain- 
tiff, acting through her attorney in her own name, made a contract 
with defendant for the deposit of her own funds in the bank, to be 
withdrawn only on certain conditions. The statute did not prohibit 
her from contracting in her own name: Rossello v. Trella, 206 Mich. 
20, 172 N. W. 420. This she did. The contract with the bank was 
the contract of the plaintiff, not the contract of the Fred A. Engel 
Company. The money deposited was the money of the plaintiff, not 
the money of Fred A. Engel Company. Under the contract it did 
not become the money of Fred A. Engel Company upon the deposit 
being made, and not until a corporation by that name was organized 
(which was never done), and then it was to be withdrawn only upon 
the agreed conditions. The contract here, being the contract of the 
plaintiff in her own name, was not inhibited by the statute. 

What we have just said disposes of defendant’s contention that 
the failure of the parties to organize the company made them in law 
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a partnership, and Engel and Leon H. Hamburger should be joined 

as plaintiffs. Defendant dealt and contracted alone with plaintiff. 

It breached its contract with her, and to her alone must it respond. 
The judgment will be affirmed. 


CHRISTMAS CLUB DEPOSITS TREATED AS 
SAVINGS DEPOSITS ON LIQUIDATION 


In re Hanover Trust Company, Supreme Judicial Court of Massa- 
chusetts, 135 N. E. Rep. 166 


Under the statutes of Massachusetts, upon the liquidation of 
a trust company, conducting a Christmas Club, the club savings 
are considered and treated as savings deposits. 


Case Reserved from Supreme Judicial Court, Suffolk County. 

Petition by Joseph C. Allen, Commissioner of Banks, in possession 
of the property and business of the Hanover Trust Company, for 
leave, among other things, to establish a Christmas Club as a liability 
of the savings department. Reserved for the full court on so much 
of the petition as relates to the status of the Christmas Club, the 
answers in respect thereof and the statement of agreed facts. Decree 
establishing the Christmas Club deposits as savings deposits. 

The plan under which the Christmas Club was operated is deserib- 
ed in the opinion. The petition asked that the court decree that the 
Christmas Club was a savings account and that the amount represent- 
ing the Christmas Club deposits now in the commercial department of 
the trust company be transferred from such department to the savings 
department, or be held for the benefit of the Christmas Club 
depositors and be distributed to them out of the commercial depart- 
ment. 

The Jordan Marsh Company, assignee of Christmas Club depositors 
filed an answer admitting the allegations of the petition, and praying 
that it be permitted to appear and be heard as a party for the 
purpose of supporting such petition and contending that its claims be 
treated as liabilities of the savings department whether or not the 
sum mentioned in the petition was ordered transferred. James A. 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 113. 
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Lowell and others, trustees in bankruptey of Charles Ponzi, a 
creditor of the commercial department, also filed an answer. The 
agreed statement of facts stated that the purpose of the petition was 
to determine the status of the deposits apart from the questions of the 
transfer of funds and the right of the depositors to such funds, the facts 
in respect to which were being heard by a master. 

Fitz-Henry Smith, Jr., of Boston, for petitioner. 

Arthur G. Mitton and Philip B. Buzzell, both of Boston, for 
respondent Jordan Mash Co. 


CARROLL, J.—This petition is brought by the commissioner 
of banks to determine the status of certain deposits known as Christ- 
mas Club deposits, and to determine, in the liquidation of the Hanover 
Trust Company, if they are to be treated as savings deposits. The 
respondent Jordan Marsh Company is the assignee of a number of 
Christmas Club accounts, which it took over at their face value from 
its employees after the bank closed. 

The title Christmas Club has been given to a type of deposits made 
in accordance with a plan which provides for the making of regular 
deposits during the year and the withdrawal of the money for use 
at Christmas. The petition deals with the Christmas Club of 1920 
which began in December, 1919. The depositors therein were referred 
to as members, and they became members of the Christmas Club in 
the Hanover Trust Company by making application and by signing a 
depositor’s signature card which was kept by the company. The 
applicant was then given a Christmas Club book on which were written 
his name and address; it contained 51 coupons calling for 50 deposits, 
’ the last coupon showing the amount paid. The depositor had a choice 
of five classes of Christmas Club deposits, namely, $.25, $.50, $1, $2, 
and a $5 class; the designation of the class meaning that the respective 
sums were to be deposited each week for 50 weeks. Interest at the 
rate of 3 per cent. was allowed on the total. A separate account with 
each Christmas Club depositor was not carried upon the books of 
the trust company, but the aggregate deposits were entered to the 
eredit of the Christmas Club in an individual ledger and were included 
with the funds, so called, of the banking or commercial department. 
Christmas Club deposits in the Hanover Trust Company were solicited 
through advertisements in the public press and by agents employed 
to secure savings accounts. As a result of these advertisements and 
solicitations, deposits in the trust company for Christmas, 1920, 
amounted to $188,201.66. The company maintained both a savings 
department and a banking or commercial department, and according 
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to the agreed facts Christmas Club depositors in the Hanover Trust 
Company regarded their deposits as savings. 

The relevant statutes are St. 1908, ¢. 520. §§ 1, 2, 3; G. L. e. 172, 
$§ 60, 61, 62; St. 1919, e. 37; G. L. e. 167, § 16. Section 1 of chapter 
520 of St. 1908, enacts, in substance, that every trust company receiv- 
ing deposits which are to be withdrawn only on presentation of the 
pass book or other similar receipt permitting deposits and withdrawals 
to be entered thereon, or which at the option of the trust company 
may be withdrawn at the expiration of a stated period after notice, 
or in any way where the public might be led to believe that such 
deposits are received under the same conditions as deposits in the 
savings banks, shall have a savings department; by section 2, such 
deposits shall be placed in the savings department; and by section 3, 
such deposits shall not be mingled with other money of the corpora- 
tion. St. 1919, e. 37, authorized trust companies in their savings 
department to receive deposits at intervals within a period of twelve 
months and to pay interest thereon. 

The rules of the Christmas Club in the Hanover Trust Company 
provided that the book must be presented when making a deposit, 
that there could be no withdrawals before the final due date, and that 
the book must be surrendered immediately afterwards. The Christmas 
Club deposits therefore were not like commercial deposits which could 
be withdrawn at will; they could be withdrawn only at stated times, 
and the book was required to be surrendered to the bank immediately 
after the due date. See Burrows v. Burrows (Mass.) 134 N. E. 271. 
In these circumstances we think it plain that the deposits were within 
the express provisions of St. 1908, ¢. 520, §§ 1 and 2. They were to be 
placed in the savings department and not mingled with the other 
money of the corporation, and were in fact savings deposits. 

In addition to this it appears that the deposits were solicited and 
received by the trust company in a manner which led the public to 
believe they were received as savings deposits. They were solicited 
through advertisements and by agents employed to secure savings 
accounts and were regarded by the depositors as such; and the 
printed statement on the coupon in the deposit book would naturally 
lead the depositor to believe that they were savings deposits. We are 
also of opinion that St. 1919, e. 37, was intended to apply to deposits 
of this type which are to be received by the trust company in their 
savings department. It follows that the Christmas Club deposits in 
the Hanover Trust Compnay must be considered as savings deposits 
and treated as such in the liquidation of that company. 

Decree accordingly. 
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GARAGE KEEPER’S LIEN SUPERIOR TO LIEN 
OF CHATTEL MORTGAGE 


Bardasch v. Kalisch, New York Supreme Court, 193 N. Y. Supp. 719. 


Section 184 of the New York Lien Law gives to garage 
keepers a lien upon motor vehicles which they keep or repair or 
for which they furnish gasoline or other supplies, at the request 
of the owner ‘‘whether such owner be a conditional vendee or a 
mortgagor remaining in possession or otherwise.’” Under this 
provision, the lien to a garage keeper is superior to the lien of a 
chattel mortgage, given while the statute was in force, even 
though the mortgage was given and filed prior to the time of 
the furnishing of material or the performing of services by the 
garage keeper. 


Action by Charles H. Bardasch against Julius D. Kalisch to estab- 
lish a chattel mortgage lien. Judgment rendered holding defendant’s 
garage keeper’s lien superior to plaintiff’s lien. 

Louis Sturecke, of New York City, for plaintiff. 

Mareus B. Campbell, of Brooklyn, for defendant. 


CALLAHAN, J.—I am unable to see any difference in principle 
between the instant case and that of Barrett Mfg. Co. v. Van Ronk, 
212 N. Y. 90, 105 N. E. 811. In this case, as in the Van Ronk Case, 
the mortgagor remained in possession of the chattel. The Van Ronk 
Case was brought under section 183 of the Lien Law (Consol. Laws, ec. 
33), that being the statute which provided a lien for livery stable 
keepers, while this action is brought under section 184 of the Lien 
Law, which gives a lien to a garage keeper for the storage, main- 
tenance, etc., of motor vehicles. Except for a slight change in verbiage 
necessary to show their application, in one case to a livery stable 
keeper and the other to a garage keeper, the statute is almost exactly 
the same. A lien acquired in the method provided by statute, so far 
as the facts in this case disclosed, is the artisan’s lien which was 
recognized by the common law. It is, as was pointed out in the Van 
Ronk Case, a lien which— 


‘‘upon considerations of justice and policy, by operation of law, 
attach, as a general rule, to the property itself without any reference 
to ownership, and override all other rights in- the property.’’ 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 570. 
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Such a lien, in some respects, is described in Waters & Co. v. 
Gerard. 189 N. Y. 302, 82 N. E. 143, 24 L. R. A. (N. S.) 958, 121 
Am. St. Rep. 886, 12 Ann. Cas. 397. But if it be held that this lien 
does not partake of the nature of a common-law lien, and that there- 
fore the statute (Lien Law, § 184) is a derogation of the common 
law and must, as a consequence, be strictly construed, such con- 
struction wili, nevertheless, show that the Legislature intended to 
give to the artisan a prior lien to that created by a chattel mortgage 
given and filed prior to the time of furnishing material to or per- 
forming service upon the chattel. It must be borne in mind that 
this statute was in effect at the time the chattel mortgage was given. 
The chattel mortgagee, therefore, had knowledge of the provisions of 
the statute, the language of which gives a garage keeper a lien— 


‘‘whether such owner be a conditional vendee or a mortgagor remain- 
ing in possession or otherwise, * * * and may detain such motor ve- 
hicle at any time it may be lawfully in his pessession until such sum 
is paid.”’ 


The provision of the statute which allows the artisan to retain 
possession of the chattel until his lien is paid indicates an expressed 
intention on the part of the Legislature to create a prior lien in 
favor of the artisan as the provision for such possession could have no 
other effect than to create a right superior to that of the mortgagee. 
The effect of a chattel mortgage in this state is to transfer ownership 
of the chattel to the mortgagee subject to being defeated by the 
payment of the amount of his lien. If such ownership is subject to 
the absolute right of possession in the artisan, it must necessarily 
follow that the artisan’s lien is prior to that of a mortgagee. While 
the facts in Corning v. Ashley, 51 Hun, 483, 4 N. Y. Supp. 255, 
affirmed 121 N. Y. 700, 24 N. E. 1100, are slightly different from 
the facts disclosed here, and might have been decided on the question 
of estoppel, yet that case furnishes authority for giving an artisan’s 
lien priority over that of a chattel mortgage. 

There are some disturbing features in the opinion rendered in 
Johanns v. Ficke, 224 N. Y. 513, 121 N. E. 358, which was, of course, 
decided after the Van Ronk Case, In the opinion Judge Collin states 
(224 N. Y. 513, 521, 121 N. E. 358, 361) that it is the established 
law of this state that a lien of an artisan is prior and superior to 
that of a mortgagee; yet there is dicta in the same paragraph to the 
effect that— 


*‘it is true, however, that the weight of judicial opinion is that the 
lien of the stable keeper is not superior to the right created by a 
prior valid filed mortgage.”’ 
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It may be that he had in mind Sullivan v. Clifton, 55 N. J. Law 
324, 26 Atl. 964, 20 L. R. A. 719, 39 Am. St. Rep. 652, and that the 
rule in other states was as expressed in the dicta; yet the facts in 
the Cases of Ficke and Van Ronk leave no doubt that it was the 
intention of the Court of Appeals of this state to hold that an 
artisan was entitled to a lien ahead of a mortgagee. 

It follows, therefore, that the defending defendants here are en- 
titled to a judgment establishing their lien ahead of that of the 
plaintiff. 


TRUST RECEIPTS NOT NEGOTIABLE INSTRU- 
MENTS 


Hearne v. Gillette, Supreme Court of Louisiana, 91 So. Rep. 634. 


Trust receipts, issued by a bank against shares of stock deposit- 
ed with it, are not negotiable instruments. Therefore, persons to 
whom the holder of the receipts had assigned certain of the shares, 
the transfer not having been accepted by the bank, had no rights 
as against an attaching creditor of the holder. 


Appeal from First Judicial District Court, Parish of Caddo; J. 
H. Stephens, Jr., Judge. 

Action by George M. Hearne and others against G. G. Gillette. 
From a judgment for plaintiffs, defendant appeals. Affirmed. 

Wilkinson, Lewis & Wilkinson, of Shreveport, for Commercial 
National Bank, garnishee, and J. W. Patterson, intervener. 

Cook & Cook, of Shreveport, for appellees. 

By Division C, composed of Justices DAWKINS, ST. PAUL 
and THOMPSON. 


ST. PAUL, J.— Plaintiff attached, in the hands of the Commer- 
cial National Bank of Shreveport, certain shares of oil stock, standing 
in the name of defendant and indorsed in blank, against which the 
garnishee had issued its so-called negotiable trust receipts, promising 
to deliver the stock to the order of the defendant upon return of 
said receipts. 

Prior to the attachment, defendant has assigned certain shares 
thereof to diverse persons, who had notified the bank of said transfers; 
but the bank had not accepted the transfer and, for reasons satisfactory 
to itself, had refused to issue new trust receipts to the transferees. 
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I. 

The contention is that the trust receipts were negotiable instru- 
ments, which vested the ownership of the stock in the holders of the 
outstanding receipts. But this is not well founded. The bank is 
‘neither a common carrier nor a warehouseman, and the trust receipts 
are therefore neither bills of lading nor warehouse receipts; and, 
as they contain no order or promise to pay money, they are neither 
bills of exchange nor promissory notes. They are therefore not 
negotiable instruments under any law of which we are aware. On 
the contrary, they are simple acknowledgments of a deposit, with an 
agreement to return it (as in duty bound) to the depositor or to some 
person designated by him to receive it. The provision for the return 
of the receipt does not change the character of the transaction, what- 
ever may be the effect thereof between the parties; as to which we are 
not called upon to express an opinion at this time. 

The receipts not being negotiable instruments, their possession did 
not of itself alone vest in the holders thereof the property in the 
shares themselves held on deposit by the bank, except between the 
transferor and the transferee. 

II. 


Hence, as to creditors of the transferor and purchasers in good 
faith (if any such there might be under the circumstances), the shares 
thus deposited remain the property of the depositor until actual 
delivery thereof to the transferee. C. C. art. 2247. 

And, when the property sold is in the custody of a third person, 
such delivery takes place only when the order for its delivery has 
been accepted by the person having the custody. C. C. art. 2247. 
That is to say such person must either make actual delivery to the 
purchaser or agree to hold the property for his account. And the 
reason is this, that the delivery of a thing sold is the actual transfer- 
ring of the thing into the power and possession of the buyer. C. C. 
art. 2477. Under the circumstances shown in this case, it is clear that 
the assignees of the certificate never did obtain possession of and 
dominion over the stock; and hence it remained subject to attachment 
by the creditors of the depositor. 

Finally, to hold otherwise would be to set at naught the very 
plain terms of the Uniform Stock Transfer Law (Act 180 of 1910) 
under which the title to shares of stock can be transferred only by 
delivery of the stock certificate. See sections 1, 10, 22. 

Decree. 


The judgment appealed from is therefore affirmed. 

Rehearing refused by the WHOLE COURT. 

Chief Justice PROVOSTY and Justices O’NIELL, OVERTON, 
and LECHE dissent from the refusal to grant a rehearing. 
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COUNTY BOARD HAS DISCRETIONARY POWER 
IN SELECTING DEPOSITORY 


Bank of McCool v. United States Fidelity & Guaranty Co., Supreme 
Court of Mississippi, 91 So. Rep. 566. 


The laws of Mississippi provide that the county board may 
deposit county funds ‘‘in the bank or banks proposing the best 
terms having in view the safety of the funds.’’ It is also provided 
that the board ‘‘shall have the right to reject any and all bids 
where, in the opinion of the board, the security offered is not 
sufficient.’” The county of Attala advertised for bids for keeping 
the county funds. The plaintiff bank bid 3.26% but the funds 
were awarded to another bank which bid 2 9-16%. The plaintiff 
sued the members of the board and the sureties on their official 
bonds for damages. It was held that the statutes above quoted 
gave the board discretionary power in the matter and that its 
members would be liable only for fraud. No fraud being shown, 
judgment was given for the defendants. 


Appeal from Chancery Court, Hinds County; V. A. Griffith, 
Chancellor. 

Suit by the Bank of McCool, Branch of Grenada Bank, against 
the United States Fidelity & Guaranty Company and others. A 
demurrer to the bill was sustained, and plaintiff appeals. Judgment 
affirmed. 

Green & Green, of Jackson, for appellant. 

Allen & Morgan, of Kosciusko, and Flowers & Brown, of Jackson, 
for appellees. 


HOLDEN, J.— This is a suit by the appellant, Bank of McCool, 
against individual members of the board of supervisors of Attala 
county and their sureties on their official bonds, to recover damages 
for a failure of the supervisors to select and commission the appellant 
as the county depository and deposit with it public funds amounting 
to $75,000, claiming that it was entitled to be commissioned as 
the county depository, because its bid for the county funds was the 
best received and should have been accepted by the board under the 
State Depository Law. A demurrer filed to the bill was sustained 
by the lower court, hence this appeal. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 319. 
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The facts upon which this suit is predicated are substantially as 
follows: The Board of supervisors advertised for proposals for 
keeping the county funds for one year, under the County Depository 
Law. In response to the notice, the appellant, Bank of McCool, and 
the Merchants’ & Farmers’ Bank of Kosciusko, both banks being 
located in Attala county, filed their bids to become depositories for 
the county funds. The appellant, Bank of McCool, offered a higher 
rate of interest for the funds than that offered by the Merchants’ & 
Farmers’ Bank, and tendered a bond conditioned according to law 
together with certain securities, as required by the depository act. 
The Merchants’ & Farmers’ Bank tendered only a personal bond, 
signed by individuals and not by surety companies, as provided by 
the statute. 

The bill alleges, that ‘‘thereupon, on February 8, 1917, an order 
was made in this matter reciting the several bonds’’; the order of 
the board being: 


‘*And, on Monday, the 5th day of February, 1917, sealed bids 
were opened by this board when it appeared that the Merchants’ & 
Farmers’ Bank of Kosciusko, Miss., bid for the same the sum of 
29-16 per cent. per annum, on daily balances, and whereas, the 
Bank of McCool bid on the same the sum of 3.26 per cent. per annum, 
for the daily balances, and tendered a bond condition according to 
law, in the sum of $75,000, for the safe-keeping and custody of said 


funds; when said board awarded the same to the Merchants’ & Farm- 
ers’ Bank of Kosciusko, Miss., they offering the best terms, consider- 
ing that it would be to the best interest of the county and more 
suitable to our people to have a depository in Kosciusko, than in 
McCool, Miss., both of said banks being equally solvent. When the same 
was accordingly awarded to the Merchants’ & Farmers’ Bank, all 
members of the board voting for the same except Hon. J. D. Boyd of 
District No. 2, Attala county, Miss., the member of the board from 
said district, voted for the Bank of McCool, and desired his vote to 
be recorded against the same, contending that the law should be fol- 
lowed as written, as understood by him. The Bank of McCool offering 
more money for the deposit, as shown in the above bids, than the 
Merchants’ & Farmers’ Bank, but was awarded to the said last-named 
bank for the reasons above stated, and all parties desire that this 
record go on the minutes.’’ 


The bill charges that this action of the board was in violation of 
appellant’s rights, because the appellant had bid the highest rate of 
interest, tendered lawful security, and was a solvent bank; that the 
county had, in depositable funds, throughout the year, $75,000 as a 
daily balance, and that, if the board had accepted appellant’s bid, it 
would have received this money, loaned it out, and profited to the 
extent of $3,555; that appellant is entitled to punitive damages for 
the willful and wanton conduct of the members of the board in refus- 
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ing to commission appellant a depository; that the board violated: 
its duty and the law in selecting the Merchants’ & Farmers’ Bank 
as a depository, instead of appellant, and in turning the funds of the 
county over to the former. There are other allegations in the bilb 
unnecessary to set out because, as we think, they have no merit. 

The principal contention of the appellant is that the action of the 
board, as shown by its minutes, was illegal, for the reason that the 
board had no discretionary power in selecting the depository, but that 
it was mandatory upon the board to select the appellant as a 
depository, because its bid for the funds was the best; that it was 
solvent and had furnished the security required by law, and therefore 
it was the ministerial duty of the board to award the funds to 
appellant, under the provisions of the Depository Law. 

The opposite view urged by the appellees is that boards of 
supervisors exercise discretionary powers in selecting or declining 
to select a county depository, and their acts are not subject to review 
in a collateral proceeding. 

Chapter 257, Laws of 1914, section 4235, Hemingway’s Code, 
prescribes the method to be pursued by the boards of supervisors in 
making the selection of county depositories. Section 1 of this chapter 
concludes: 


‘‘And the said beard shall cause the county funds in the hands 
of the county treasurer to be deposited in the bank or banks proposing 


the best terms having in view the safety of said funds.’’ 


Section 3 of chapter 194, Laws of 1912, which was not amended 
by chapter 257, Laws of 1914, concludes as follows: 


‘‘The board of supervisors shall have the right to reject any and 
all bids where, in the opinion of the board, the security offered is 
not sufficient.”’ 


After a careful consideration of the question involved, we have 
reached the conclusion the lower court was correct in sustaining the 
demurrer filed by the appellees. The reasoning, upon which this con- 
clusion is based, is that the Depository Act vests in the board of 
supervisors the discretionary power of rejecting proposals made 
by banks to become depositories for the county funds. The act 
provides that the funds shall be ‘‘deposited in the bank or banks 
proposing the best terms, having in view the safety of said funds.’’ 
And, in the exercise of their discretion, the members of the board 
are not liable for any mistake made by them while acting in good faith 
and not through corrupt or fradulent motives. 

And, when, in their discretion, the supervisors have refused 
to select a bank to become a depository, the terms and safety being 
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in view, their act cannot be inquired into or questioned in a collateral 
proceeding, which would be an interference with the exercise of 
their judgment in the matter. There is no charge of fraud or corrup- 
tion against the supervisors in this case. They may have made a 
mistake of fact in failing to select the appellant as the county deposi- 
tory, but no inquiry as to what actuated them in doing so can be made 
except for fraud, because their determination is judicial and final. 

It is true the allegations of the bill, which set out the order of 
the board on its minutes, designating the depository, show that the 
board selected the Merchants’ & Farmers’ Bank as a depository instead 
of the appellant bank, on account of convenience in the location of 
the bank, nevertheless the recited facts upon which the board acted, 
even though true, are immaterial in this case because it was not neces- 
sary to state the reason or facts upon which the board acted. Further- 
more, the board may have also considered the question of safety 
of the funds. A weak bank might be the highest bidder. 

The order of the board, set out in the bill, amounts to no more 
than a mere allegation of fact in the bill, and, while the demurrer 
admits the truth of the allegation, still the wrong charged was done in 
the exercise of a discretion, and no liability exists against the mem- 
bers of the board. 

The contrary would be true if the act of the board was ministerial 
instead of judicial; and, while plausible argument may be made that, 
when the appellant bank made the best bid and qualified otherwise 
according to law, that then the letting of the funds became ministerial, 
yet this cannot be sound, because the law authorizes the board in its 
diseretion to select or reject any proposal of a bank, for reasons of 
safety, which the board may have in mind, as provided in the act. 

In the case of Pearl River Bank v. Town of Picayune, 126 Miss. 
473, 89 South, 9, decided by this court, July 11th, 1921, it was said, 
in the opinion by Sykes, P. J.: 


‘It will be noted that, in the selection of a depository, under 
chapter 257,, Laws of 1914 (section 4235, Hemingway’s Code), the 
board selects as the depository the bank or banks proposing the best 
terms, ‘having in view the safety of said funds.’ Under this section 
the board is not simply required to accept the bid of the bank propos- 
ing the best terms, but must have in view the safety of the funds. 
It is a matter of primary importance to the municipality or to the 
county to deposit its funds with a safe and secure bank, where these 
funds are subject at all times to the use of the municipality. Under 
this section, if for any reason either a county or a municipal board 
should question the solvency of the bank offering the best terms 
as a depository, it would have the right to reject this bank because 
of this part of the section. That the Legislature intended for these 
boards to carefully guard these funds is further shown by the con- 
eluding part of section 3, chapter 194, Laws of 1912 (section 4240, 
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Hemingway’s Code), which gives these boards the right to reject any 
and all bids when, in their opinion, the security offered is not sufficient. 
By these laws they are enjoined: First, to have in view the safety of 
the deposits; and, second, to reject bids when the securities are in- 
sufficient.’” * * * * ‘‘Under this scheme it is perfectly manifest that 
the board is vested, and wisely so, with a discretion in this matter, 
and that the first and primary question to be considered by the board, 
‘having in view the safety of said funds,’ is the solvency of the 
banks bidding for this depository, and the second consideration is the 
best bid of a solvent bank. These are necessarily discretionary powers 
vested in these boards. Being discretionary powers, their acts are not 
subject to judicial review in this proceeding. Swan v. Gray, 44 Miss. 
393 ; Shotwell v. Covington, 69 Miss. 735, 12 So. 260; State v. Henry, 
87 Miss. 153, 40 So. 152, 5 L. R. A. (N. 8.) 340.”’ 


We think the decision in the above case is controlling in the case 
now before us, and, in view of the conclusions reached by us above, 
the judgment of the lower court should be affirmed. 

Affirmed. 


NOTE GIVEN TO PAY WAGER CANNOT BE 
COLLECTED 


Katz v. Bieber, New York Supreme Court, Appellate Term, 194 N. Y. 
Supp. 103. 


A promissory note signed and delivered by a person, who has 
lost money on a wager, in payment of the wager, cannot be collect- 
ed by the payee. 


Action by Phil Katz against Isidor Bieber. From a judgment for 
plaintiff, defendant appeals. Reversed, and complaint dismissed. 

Argued April term, 1922, before GUY, WHITAKER, and MAR- 
TIN, JJ. 

Ralph Copland, of New York City, for appellant. 

J. Lewis Linder, of New York City, for respondent. 


WHITAKER, J.— Action upon a promissory note. The defendant 
admits making the note, its nonpayment, and protest. Defendant al- 
leges that the note was given as the result of a bet upon a prize fight, 


fir NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 269. 
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and was for money lost upon that bet. The only question was as to 
whether the defendant made the wager on his own account, or whether 
he was simply a stakeholder. 

The record discloses that one Firestone, acting as the agent of the 
plaintiff, made a bet with the defendant on the result of a certain prize 
fight ; that at the time the wager was made, there being no one present 
whom the parties desired to make stakeholder, Bieber, the defendant, 
by mutual consent was made stakeholder, and, as he testified, he was 
both stakeholder and bettor. Bieber, having lost the wager, paid back 
the $3,000, but failed to pay the amount he lost, and gave several notes 
therefor; the note in suit being one of them. 

There is nothing in the record to show that Bieber, the defendant, 
received any money from any other person as stakeholder, and he tes- 
tified that he was the ‘‘bettor and stakeholder.’’ We are satisfied from 
the record that the consideration for the note was money the defend- 
ant lost as the result of a wager on a prize fight, and that the note, 
therefore, is within the condemnation of sections 991, 992, of the Penal 
Law (Consol. Laws, ec. 40). 

Judgment reversed, with $30 costs, and complaint dismissed on the 
merits, with costs. All concur. 


TRUSTEE NOT LIABLE FOR DEPRECIATION 
IN BONDS IN WHICH TRUST FUNDS 
INVESTED 


In re Detre’s Estate, Supreme Court of Pennsylvania. 117 Atl. Rep. 
54. 


A will appointing a trustee gave him authority to invest ‘‘in 
such securities as to him may seem best without responsibility as 
to the exercise of his discretion in so doing.’’ The trustee invested 
in the bonds of certain corporations, which at the time, were 
regarded as conservative investments. The beneficiaries either 
consented to the purchase of the various bonds or ratified the pur- 
chase by accepting interest for many years. The bonds depreciated 
in value as a result of conditions brought about by the World War. 
It was held that, under these conditions, the trustee was not 
liable for the depreciation. All that a court requires of a trustee 
in such case is common skill, common prudence and common cau- 
tion and he is not liable where he acts in good faith as others do 
with their own property. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 1138. 
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In the matter of the estate of Christian H. Detre, deceased. From 
decree of Orphans’ Court dismissing exceptions to account of the 
Philadelphia Trust Company, trustee under the will, and confirming 
the adjudication of the auditing judge, the Philadelphia Trust Com- 
pany and Annabella L. Headly appeal. Decree modified on appeal of 
Philadelphia Trust Company, trustee, and appeal of Annabella L. 
Headly dismissed. 

Argued before MOSCHZISKER, C. J., and FRAZER, WALLING, 
SIMPSON, KEPHART, and SCHAFFER, JJ. 

George Wharton Pepper (of Henry, Pepper, Bodine & Stokes), 
of Philadelphia, for appellant Philadelphia Trust Co. 

Joseph W. Kenworthy, Joan W. Kenworthy, and Caroline K. Ken- 
worthy, all of Philadelphia, for appellant Annabella Headly. 

Maurice B. Saul (of Saul, Ewing, Remick & Saul), of Philadelphia, 
for Pennsylvania Co., for Insurance on Lives and others, amicus curie. 


WALLING, J.—These cross-appeals are from the same decree 
and will be considered together. Christian H. Detre, late of Phila- 
delphia, died on January 6, 1895, leaving a widow, one son and two. 
daughters, and a last will which provides, inter alia: 


‘*T do hereby give, devise and bequeath all the rest, residue and 
remainder of my estate, real, personal and mixed whatsoever and 


wheresoever the same may be unto RY executor hereinafter named, 
n 


his heirs, executors, administrators and assigns in trust nevertheless to 
lease and demise the real estate and to invest and keep invested the 
personal estate investing and reinvesting the same from time to time 
in such securities as to him may seem best without responsibility as 
to the exercise of his discretion in so doing, and to collect the rents, 
income, interests and dividends arising therefrom and during the 
lifetime of my wife Mary A. to pay,’’ ete. 


Frank K. Hipple was appointed executor and trustee and acted! 
as such until his death in 1906, when the orphans’ court appointed’ 
the Philadelphia Trust Company as substituted trustee. The son, 
Cyrus 8S. Detre, died without issue in 1908, but the daughters, Mrs. 
Celena E. Booz and Mrs. Annabella L. Headly, are still living, while 
the widow, Mary A. Detre died in 1920. Thereafter the trustee 
filed an account wherein it claimed credit, inter alia, for the amounts 
invested in certain bonds for the estate as follows, viz.: 


No. 1. ‘‘$5,000 Aurora, Elgin & Chicago R. R. Co. first and refund- 
ing gold coupon 5’s, due 7—1—1946, purchased in July and August, 
1912, at $94.50, and now worth about $12.’’ 

No. 2. ‘‘$3,000 Jacksonville Gas Company first mortgage S. F. 
gold coupon 5’s, due 6—1—1912 to 1942, purchased August 12, 1919, 
at $94.50, and now worth $65.50.’’ 
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No. 3. ‘‘$5,000 Philadelphia Rapid Transit Company 50-year S. F. 
gold coupon 5’s, due 3—1—-1917 to 1962, purchased September 17, 
1912, at $99, and now worth $60.’’ 

No. 4. ‘*$5,000 Georgia Railway & Electric Co. Ref. & Imp. Mtg. 
8S. F. gold coupon 5’s, due 7—1—09 to 1—1—1945, purchased on 
December 3, 1915, at $98.12, and now worth $70 to $72.’’ 

No. 5. ‘*$5,000 Terre Haute, Indianapolis & Eastern Transporta- 
tion Company first and refunding mortgage 8. F. gold coupon 5’s, due 
4—1—1910 to 1945, purchased November 12, 1912, at $98.25, and 
now worth $42 to $45.”’’ 


The beneficiaries excepted to the credit claimed for those five in- 
vestments, and the auditing judge, after a full hearing, dismissed the 
exceptions as to all the bonds except No. 5, which we will call the 
Terre Haute bonds, with the cost of which he surcharged accountant. 
From a decree of the orphans’ court dismissing all exceptions and 
confirming the adjudication the accountant brought an appeal, as did 
Annabella L. Headly, a beneficiary. 

The trust, as stated in the will, was created to earry out an 
antenuptial agreement between testator and his wife, which necessi- 
tated its continuance until her death, and, as to the son’s share of 
the estate, the will provides for a continuance of the trust until his 
death, which naturally might not have been expected until long after 
that of the widow; so the testator doubtless had in mind the probabili- 
ty that some day another trustee would be necessary, which may ac- 
count for the language, ‘‘his ‘heirs, executors, administrators and 
assigns,’’ when referring to the trustee. Moreover, the individual 
testator appointed executor is not referred to by name in the para- 
graph creating the trust, nor is there anything to show an intent to 
deprive a succeeding trustee of the broad discretionary powers neces- 
sary to such management of the estate as the will directs. We con- 
elude, therefore, that the lower court was right in holding the dis- 
eretionary powers belonged to the office and not to the individual, 
and that accountant when appointed under the Act of April 22, 
1846 (P. L. 483), sueceeded to the discretionary powers of the former 
trustee. See Cresson et al. v. Ferree, 70 Pa. 446; also Wilson v. Pen- 
nock, 27 Pa. 238; De Silver’s Estate, 211 Pa. 459, 60 Atl. 1048. 

Where, as here, a trustee is clothed with discretionary powers as 
to investments and reinvestments, neither the state constitutional 
provision as to trust funds nor the rule as to legal investments ap- 
plies. Barker’s Estate, 159 Pa. 518, 28 Atl. 365, 368; Cridland’s 
Estate, 132 Pa. 479, 484, 19 Atl. 362. In fact, the beneficiaries, 
anxious for a good rate of interest, did not urge such securities. 

When the investments in question were made the beneficiaries were 
sui juris and consulted with reference thereto and in advance ap- 
proved of purchases Nos. 1, 2, and 3, except as to the Aurora bonds 
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(No. 1), which were bought, $2,000 in July and $3,000 in August, 
1912, it is not clear that appellant, Mrs. Headly, approved of the 
former purchase in advance while she did of the latter, which would 
indicate a tacit approval of the earlier purchase of the same issue. 
Moreover, much hereinafter said as to the Terre Haute bonds (No. 5) 
applies to the Aurora bonds, with the added fact that, as to the lat- 
ter, the trustee had its agent make an advance investigation upon the 
ground. As to the effect of the prior approval, the court below aptly 
says: 


‘Where all parties, of full age, with a vested interest, possession 
only being postponed to a future time, request the investment of 
that fund in certain securities, they cannot be heard nearly 8 years 
thereafter, during all of which time they received the income from 
said securities, to question the propriety of making such investments, 
and charge responsibility upon the trustee for any shrinkage in value 
thereof.”’ 


And see Armitage’s Estate, 195 Pa. 582, 46 Atl. 117. 

Furthermore, the beneficiaries ratified these purchases (Nos. 1, 2, 
and 3) promptly after they were made and accepted the interest 
thereon for many years. The bonds were hought at current rates and, 
had they proved unsatisfactory to the beneficiaries, doubtless could 
have been resold without loss; so such ratification, even if not conclu- 
sive, is a circumstance favorable to the trustee. 

The exception to the Georgia Railway & Electric Company bonds 
(No. 4) was properly dismissed. They were, when bought in 1915, 
and yet are, good bonds. Referring thereto, the auditing judge says, 
inter alia: 


‘In Moody’s Manual for 1914 these Georgia Railway bonds are 
rated: ‘Security, very high; Salability, good; net rating, ‘‘A.’’’ His 
manual gives the facts from which this conclusion is drawn. It ap- 
pears from the testimony that bonds of this issue were brought out 
by Drexel & Co. and Harrison & Co., both banking houses of the 
highest reputation. This trust estate purchased them from Harrison 
& Co. It furthermore appears that they were bought by trust estates, 
trust companies, and insurance companies. The net earnings of the 
company for 1912 were about 34 times the interest charges, and while 
this was not a first mortgage, bonds of this issue were reserved to re- 
tire all prior liens. From 1902 until 1912 the net earnings of the 
company steadily increased from something under $800,000 to more 
than $2,500,000. * * * I find that these bonds, while not of the highest 
grade, were such as were purchased by conservative investors, and 
considering that this trust was not limited to legal investments, and 
the beneficiaries were anxious to get a return of 5 per cent., were a 
proper investment for this estate. Had interest rates remained the 
same these bonds would probably be convertible today without loss.’” 
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This was affirmed by the unanimous opinion of the orphans’ court, 
where especial attention is called to the equity of $15,000,000 in the 
property pledged as security for this issue of bonds. They are also 
tax refund bonds in Pennsylvania. 

The surcharge of accountant with the cost of the Terre Haute 
bonds (No. 5), sustained by the majority of the lower court, in our 
pinion was error. They were issued by an electric railway company 
with 511 miles of excellent track in, and radiating from, Indianapolis, 
connecting it with Terre Haute, Richmond, and other cities and popu- 
lous centers, serving in all over half a million people in steadily 
growing communities. It has an extensive power plant and one of the 
best interurban electric car stations in the United States. In dis- 
cussing this branch of the case, the auditing judge said, inter alia: 


‘It further appears that these bonds [were] issued by a syndicate 
of Lee-Higginson & Co. of Boston, and Drexel & Co. of Philadelphia, 
both high class houses; the Fidelity Company of this city is trustee. 
The bonds held in this estate were purchased from Cassatt & Co. For 
the year ending 1913 the net income was 2.27 times the interest 
charges. These bonds are tax refund in Pennsylvania, [and] were 
bought by trust companies for their own investment and investments 
for their trust estates, [and for] private individuals, and by national 
banks. Among the companies thus purchasing were the Philadelphia 
‘Trust Company, for their own account, the Fidelity Trust Company, 
Penn Mutual Life Insurance Company, and the Pennsylvania Com- 
pany for Insurances on Lives and Granting Annuities. A consider- 
able block was bought by the Drexel estate. Stone, Webster & Co. 
made an independent report upon the system in which they said that, 
as regards the condition of track equipment and terminal, it was one 
of the best in the United States.’’ 


But he found the investment was improper, largely because the 
company’s franchise in Indianapolis, the best income producing sec- 
tion of the line, will expire in 1933, while this issue of bonds does 
not mature until 1945. The auditing judge overestimated that feature 
of the case. There is nothing to indicate that the city will refuse to 
renew the franchise, or at its expiration confiscate the property of 
the company. Aside from that a large percentage of the property, 
including about three-fourths of the line, is outside of Indianapolis, 
while the mortgage, securing this issue of bonds, embraces both and 
is practically a first lien upon 161 miles of the road outside of that 
city and provides for a sinking fund to meet the bonds at maturity, 
which, according to stipulation, would amount to one-half of the bond 
issue in 1933. The stockholders contributed over $7,000,000 in ex- . 
cess of the proceeds of the bonds, and the annual earnings left a large 
net profit at the time of this investment and prior thereto, and down 
to this time all interest has been paid. The bonds were also a first 
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lien on the stock of all the controlled companies and their legality 
was vouched for by the late John G. Johnson and other eminent 
counsel. There was, however, prior annual fixed charges for interest, 
rentals, sinking funds, ete., on the divisional lines amounting to ap- 
proximately $1,500,000; but, after paying this and all operating 
expenses, there remained net earnings of more than double the in- 
terest on the present issue of bonds and the amount of the annual 
sinking fund provided for their redemption. This authorized issue 
was $8,000,000, of which $5,500,000 were outstanding when the pur- 
chase here in question was made, and $1,000,000 more has since been 
sold to build the power plant in Indianapolis on which this issue of 
bonds is a first lien. All of the facts above stated, so far as they 
relate to matters preceding the purchase of the bonds, were then known 
to the trustee; so it cannot be broadly affirmed that the investment 
was made rashly or in ignorance of the real status of the corporation. 
The mere failure of accountant to prove the money value of the 
Terre Haute Company’s property did not justify the surcharge in the 
face of what was shown with reference thereto; or would the mere 
failure to prove the value of a steam railroad company’s property 
support the surcharge of a trustee for investing in its securities. It 
is a fair conclusion that these were good bonds when bought, although 
not of the highest grade, as bonds of that grade, which would produce 
the desired income, were not then obtainable. 

The case must be judged as it appeared at the time of the invest- 
ment (Wood’s Estate, 272 Pa. 8, 115 Atl. 865), when electric rail- 
ways and power companies were sharing in the general prosperity of 
the country, and before the great war (the most shocking calamity of 
modern times) had upset values, more than doubled the cost of labor 
and material, greatly increased the rates of interest, thereby tending 
to reduce the value of outstanding corporate securities; as did also 
the issue of vast quantities of government bonds. These conditions 
proved especially disastrous to publie service corporations whose rates, 
possibly, could not be raised to meet the increased cost of the service 
rendered. The trustee bought the bonds with perfect frankness and 
in good faith, making, what appeared at the time, to it and to others, 
a proper investment of trust funds, and doubtless would have proved 
so under normal conditions; hence, it would be a harsh rule to hold 
accountant responsible for depreciation in value of securities resulting 
from such unparalleled conditions. Happily, the law does not oblige 
us to do so. 

All that a court of equity requires from a trustee is common skill, 
common prudence, and common caution, and he is not liable when he 
acts in good faith as others do with their own property. Semple’s 
Estate, 189 Pa. 385, 42 Atl. 28; Wood’s Estate, supra; Neff’s Appeal, 











646 THE BANKING LAW JOURNAL 


57 Pa. 96. Furthermore, a trustee will not be held personally liable 
for an honest exercise of a discretionary power, in the absence of 
supine negligence or wilful default (Bartol’s Estate, 182 Pa. 407, 38 
Atl. 527; Chambersburg Saving Fund Association’s Appeal, 76 Pa. 
203, 227), nor for the result of an intervening world calamity, beyond 
his power to foresee or prevent. In Pleasants’ Appeal, 77 Pa. 336, 
369, we said: 


‘‘Under the powers given to the executors to invest, and an honest 
exercise of that power, we think it would be a very harsh application 
of law to their sound discretion, after this great lapse of time, to 
hold the executors personally liable for the loss of the bank stock. 
They should not be held responsible for not possessing a knowledge, 
and not exercising a forethought, superior to the great body of in- 
telligent and prudent business men.’’ 


And see Fahnestock’s Appeal, 104 Pa. 46, 52. 

Hart’s Estate (No. 1) 203 Pa. 480, 53 Atl. 364, relied upon by 
the court below, is easily distinguishable from the present case. There 
the trustee invested $10,000 in the stock of a foreign manufacturing 
company in ignorance of its property, standing or prospects, but with 
knowledge that its earnings were not satisfactory, and it defaulted in 
less than two years. That case properly falls within the rule of supine 
negligence or willful default. 

The appeal of the Philadelphia Trust Company, trustee, is sus- 
tained, and the decree is modified by striking from the adjudication 
the surcharge of $4,912.50, being the cost of the Terre Haute bonds, 
and the appeal of Annabella L. Headly is dismissed, all costs to be 
paid out of the fund for distribution. 


EXECUTOR LIABLE FOR DEPRECIATION IN 
BONDS OWNED BY DECEDENT 


In re Eckert’s Estate, Prerogative Court of New Jersey, 117 
Atl. Rep. 40. 


Where an executor delayed over four years in filing his in- 
ventory and final account it was held that he was liable for de- 
preciation in the value of bonds, owned by the decedent during 
his lifetime. This was so although a statute of New Jersey, in 
which state the case arose, provides that an executor or adminis- 
trator shall not be liable for depreciation in investments made by 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 352. 
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the decedent and continued in good faith by the executor or ad- 
ministrator. This statute does not protect an executor who is 
delinquent in the discharge of his duties. It further appeared 
that the executor withdrew funds of the estate from a savings 
bank, which paid 4% interest, and deposited them in a bank of 
which he was president, which paid 2%. It was held that he was 
liable for the difference in the interest. 


In the matter of the estate of August F. Eckert. From an order 
overruling exceptions to an executor’s account, Annetta F. Maxwell 
appeals. Affirmed in part; and overruled in part. 

Riker & Riker, of Newark, for appellant. 

Edward R. MeGlynn, of Newark, for respondent executor. 


BACKES, Vice Ordinary.— Annetta F. Maxwell, a daughter 
and one of the legatees under the will and testament of August F. 
Eckert, deceased, filed 32 exceptions to the final account of the execu- 
tor of the will, of which 15 were overruled. This appeal is from so 
much of the order overruling exceptions 1, 3, 4, 11, 17, and 18. 

The testator died in October, 1914. The executor filed his inven- 
tory September 4, 1918, and his final account March 27, 1919. Be- 
tween the time of filing the inventory and filing the account, certain 
traction company bonds, which came to the hands of the executor as 
part of the estate, depreciated in value and for this depreciation, 
amounting to $553.78, $1,100, and $360, respectively, the executor 
prayed allowances which were granted by the Orphans’ Court over 
exceptions. I am of the opinion that the exceptions should have been 
sustained, for the reason that, as the executor was grossly delinquent 
in settling the estate, and as the losses occurred during the period 
of his delinquency, they should fall upon him, not upon the estate. 

The testator was survived by a widow and two adult daughters. 
He left a simple will, in which he gave a house to his two daughters, 
or in lieu, $1,500 to each, in case he did not own it at the time of 
his death; a piano to one of the daughters; and the rest of his estate 
to his widow and two children in equal shares. His personal estate 
of $26,000 consisted of cash in bank, mortgages, traction company 
bonds, and the stock in trade of a small paint business, appraised at 
less than $400. There was some real estate, as to which the executor 
had no official concern, although he took it in charge, by arrangement 
with the family, and has accounted for the rents and the sales prices 
of two pieces. The Orphans’ Court made the allowance for the de- 
preciation (exceptions 1, 2, and 3) on the theory that, as the securi- 
ties had been the investments of the testator and as the executor 
continued the investments in the exercise of a reasonable diseretion 
and in good faith, he was protected by the statute (C. S. p. 2271, 
§ 34), which reads: 
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‘*Whenever any testator shall have made, in his lifetime, any in- 
vestment of money in municipal bonds or on bond secured by mort- 
gage, or in the bonds or stock shares of any corporation, and the same 
bonds, mortgages or stock shares shall come or shall have come into 
the hands of the executor of or trustee under the will of such testator 
or of the administrator with the will annexed, to be administered, 
and such executor, administrator or trustee may, in the exercise of 
good faith and reasonable discretion, have continued such investment, 
or may hereafter continue the same, he shall not be accountable for 
any loss by reason of such continuance.”’ 


Rather, the court put its decision on the ground that, as it was 
not shown that the executor failed to exercise reasonable discretion 
and as there was no evidence of the absence of good faith, the statute 
protected him. It would seem to me that if, in the absence of this 
statute, the executor would be liable the burden would be upon him 
to show that he exercised reasonable discretion and acted in good 
faith to avail himself of its protection. But that may remain a moot 
question. The statute invoked is intended to protect executors law- 
fully and diligently discharging the duties of their office. The Brown 
Case, 72 N. J. Eq. 667, 65 Atl. 739, cited by counsel, is an illustra- 
tion, as where, under the terms of a will, the estate is to be held be- 
yond the statutory period for distribution. And it also applies where 
there are valid reasons for not promptly accounting, as for instance, 
where the estate is in litigation, and, as a result, distribution cannot 


be made. But the statute does not and was never intended to protect 
a derelict executor where a loss is suffered during the period of his 
delinquency. Had the executor discharged his duty according to law, 
the loss to the estate could not have occurred. 

The Orphans’ Court Act (3 Comp. St. 1910, p. 3582, § 114) requires 


ee 


an executor to ‘‘state and settle his account * * * within one year 
after his appointment, * * * unless the court, for good cause shown, 
allow further time’’; and, if he fails, he may be cited by any person 
in interest, and, if he neglects for two years, it becomes the duty 
of the surrogate to cite him, and failure, after citation, is cause for 
removal. Here the executor was in default nearly four years, and 
then filed his account only under pressure of citation. He gave 
various excuses for the delay which seem to have found favor with 
the court below. He says, for one thing, that he was held up by 
the closing out of the paint business. It is all nonsense to say that 
it took him four years and more to wind up a little $300 or $400 af- 
fair, to sell a few old brushes and ladders, and to collect a few dol- 
lars of accounts, and it is perfectly absurd as an excuse for delaying 
the settlement of a $25,000 estate. Another reason is that he was 
delayed by the sale of the real estate. That is not true, for it appears 
by the account that the real estate was sold in 1915 and 1916. His 
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other excuse for not accounting earlier is that he was trying to make 
a settlement with the exceptant. This is pitiably weak and unworthy. 
Early in 1917 she urged him to account and settle with her, and she 
persisted without success until she obtained the compulsory prccess 
of the court. He negotiated with her, and they could not come to 
an agreement as to her share, but his negotiations were always under 
pressure of her demand for an official accounting. His failure to 
come to a settlement obviously does not relieve him of the charge 
of neglect. If he chose to bargain with her instead of following the 
plain line of statutory duty, he must suffer the econseqnence. It was 
not his privilege as executor to negotiate settlements with the bene- 
ficiaries. 

The performance of his trust called him to account in the Orphans’ 
Court and to make distribution, as the testator directed, under the 
watchful eye and all around protection of the court, and that, in this 
case, was simple and easy of compliance. In the discharge of these 
duties, he was inexcusably and grossly negligent. No case has come 
under my notice recently where an executor (one who has not gained 
by his neglect, and this one has not) has abused his trust as this one 
has. The exceptant was entitled to the gifts from her deceased parent 
six years ago, and withholding them until now is not only a legal, but 
a moral, wrong. It is just that, when an executor has neglected his 
duty and during the period of neglect there is a depreciation in the 
securities of the estate, the loss should fall upon him. Here the execu- 
tor has no reason for complaint or any one to blame but himself, for, 
had he turned over the estate within the time fixed by law, or reason- 
able leeway (and it was his right to distribute in kind), he would 
not have found himself in his present predicament, and the estate 
would have been saved the loss he now seeks to impose upon it. 

There is another good reason for disproving the allowances. The 
court below determined the amounts by the fluctuating stock market 
quotations. These, as we all know, are up one day and down the 
next. At the present time, as I am informed by counsel, the bonds 
have recovered, and the present stock market quotations are nearly 
equal to the inventory appraisal. 

The Orphan’s Court refused to charge the executor with interest 
that he should have secured by investment of cash on hand (exception 
11). The cash amounted to upwards of $3,000. The deceased had 
it on deposit in a savings bank, where it drew interest at the rate of 
4 per cent. In 1917 or 1918, the executor withdrew the money from 
the savings bank and put it in his own bank. By that I mean a bank 
of which he was the president, where it drew but 2 per cent. His 
motive for doing this cannot be characterized otherwise than as gross 
misconduct. Being in default in the settlement of his account, he 
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ought to be charged with legal interest, but unquestionably he is 
liable at the rate the sum would have earned had he left the deposit 
with the savings institution. 

Exceptions 17 and 18 were properly overruled. The first was as 
to the value of the household furniture. The exception alleges it 
was worth $900. The Orphans’ Court found it to be worth $150. 
There was no testimony before the court to warrant any higher figure. 
By the second, the executor was sought to be charged with the value 
of a diamond ring alleged to be worth $200. The testimony shows 
it to be worth about $30. It never came to the notice of the executor, 
nor could it have with reasonable diligence. 

The order of the Orphan’s Court sustaining exceptions 1, 3, 4, and 
11 will be overruled. In overruling exceptions 17 and 18, it will be 
affirmed. There was a counterappeal taken by the executor, which 
was abandoned at the hearing. As to this there will be an affirmance. 

I regret that the allowance made to counsel for the executor, 
which was charged to the estate, is not before me for review. They 
were incurred in defending the misconduct of the executor, and it 
seems unfair that they should be paid by the beneficiaries. 


INDORSEMENT OF NOTE PAYABLE TO TWO 
PERSONS 


Karsner v. Cooper, Court of Appeals of Kentucky. 241 S. W. Rep. 346 


A note, payable to the order of two persons, was indorsed by 
one of them and came to the hands of the plaintiff for value. It 
was held that, because of the failure of the other payee to indorse, 
the plaintiff was not a holder in due course, even though such other 
payee had no interest in the note. In an action by the plaintiff 
against the maker it was held, therefore, that the note was open 
to the defense that the maker’s signature was obtained by fraud. 
The other payee indorsed the check after maturity, but this did 
not alter the situation. Such indorsement did not relate back to 
the time of the tr&nsfer so as to constitute the plaintiff a holder 
in due course. 


Appeal from Cireuit Court, Jefferson County, Common Pleas 
Branch, Third Division. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 448. 
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Action by C. D. Karsner against W. H. Cooper, Sr., and another. 
Judgment for the named defendant, and plaintiff appeals. Affirmed. 

Edwards, Ogden & Peak and Edward Bloomfield, all of Louisville, 
for appellant. 

Henry J. Tilford, of Louisville, for appellee. 


THOMAS, J.— On November 15, 1914, William H. Cooper, Jr., 
executed his note to Alonzo Riley and Cordie B. Riley, by which he 
agreed and promised to pay them jointly $1,350, 12 months thereafter. 
It was made negotiable and payable at the German Security Bank of 
Louisville, Ky., and was under our present Negotiable Instruments 
Act (Ky. St. §§ 3720b-3720c), as well as our statute prior thereto, 
and the law merchant, such a note as a purchaser in due course and 
in good faith before maturity would take free from any equities in 
favor of prior parties, if the instrument was regular upon its face. 
Within three or four weeks after its execution and delivery, Alonzo 
Riley, one of the payees, indorsed it by writing his name on the back 
thereof and delivered it to A. J. Karsner in payment for an automo- 
bile to the extent of $835, there having been paid thereon between the 
time of its execution and its transfer the sum of $515. His indorse-. 
ment was in blank, and his transferee immediately negotiated the note 
for the unpaid balance to his brother, the plaintiff and appellant, 
C. D. Karsner, which was done by delivery only, and according to the 
proof plaintiff paid full value therefor. Immediately before the 
indorsement and delivery of the note by Alonzo Riley to A. J. Karsner, 
and after it had been duly executed and delivered to the payees, 
Alonzo Riley procured the defendant and appellee. W. H. Cooper, Sr., 
to sign his name thereto as a joint maker, which signing was actually 
done by A. J. Karsner, the defendant being unable to write his name, 
and he was induced, according to his testimony, to consent to the 
placing of his name anywhere on it through the fraudulent representa- 
tion by Alonzo Riley that his son, William H. Cooper, Jr., had 
requested it, and which false representations we think the proof 
abundantly sustains. The payee, Cordie B. Riley, never indorsed the 
note until long after it was due, and after May 16, 1916, when this 
suit was filed by plaintiff against defendant to recover a judgment 
for $835, interest, and costs. 

The answer denied the execution of the note, with the two 
affirmative pleas that defendant’s signature thereto was procured by 
fraud, and that there was no consideration therefor. Appropriate 
pleadings made the issues, and upon trial the jury selected to try the 
case returned a verdict in favor of plaintiff, which the court set aside 
on a motion made therefor, and at a subsequent trial by the court 
(a jury being waived) there was a judgment dismissing the petition. 
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Plaintiff thereupon moved to set aside that judgment, and to substitute 
therefor one based upon the verdict of the jury at the first trial, 
both of which motions were overruled, and plaintiff prosecutes this 
appeal. 

At common law, under the law merchant, and independently of 
any Negotiable Instruments Act, the transferee of a note of the 
character here involved could not and did not obtain the legal title 
thereto, except by indorsement of the payee and by that of subsequent 
holders, if it had been indorsed to their order, and a holder without 
such indorsements took it ‘‘subject to all the equities vested in prior 
parties.’’ Thus, in Ogden on Negotiable Instruments, p. 83 § 96, it 
is said: 


‘“‘The legal title to an instrument made payable to order can 
regularly be transferred only by indorsement. The transferee of an 
instrument made payable to order without indorsement is the equitable 
owner, and takes it subject to all the equities vested in prior parties.’ 


To the same effect are the comments of Mr. Brannan in the third 
(1920) edition of his work on Negotiable Instruments Law, § 49, on 
pages 153-155, where cases from many of the courts, both foreign and 
domestic, are cited and referred to. See, also, Pavey v. Stauffer, 45 
La. Ann. 353, 12 South. 512, 19 L. R. A. 716; Bishop v. Chase, 156. 
Mo. 158, 56 S. W. 1080, 79 Am. St. Rep. 515; First National Bank, 
ete., v. MeCullough, 50 Or. 508, 93 Pac. 366, 17 L. R. A. (N. S.) 1105, 
126 Am. St. Rep. 758; Daniel on Negotiable Instruments, vol. 1, §§ 
664a and 741; Randolph on Commercial Paper, vol. 2, §§ 788, and 
volume 3, § 1877, and many cases referred to in the notes to the 
McCullough Case. Section 664a of Daniel on Negotiable Instruments, 
referred to, states the rule thus: 


‘*When an instrument is made payable to ‘order,’ the indorsement 
of the payee is necessary to transfer the legal title, and the transferee 
without indorsement takes it as a mere chose in action, and must aver 
and prove the consideration, and he takes it subject to all equities 
that attached to it in the hands of his transferrer’’ 


—while section 1877 of Randolph on Commercial Paper, referred to,. 
says: 


‘*Whether the purchaser of a bill or note takes it without indorse- 
ment, unless it is transferable by delivery, he will be subject to such 
defenses as are available against the payee.’’ 


But, independently of the common-law rule, our Negotiable Instru- 
ments Act, § 49, now section 3720b49, 1922 Carroll’s Edition of 
Kentucky Statutes, says: 
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‘‘Where the holder of an instrument payable to his order transfers 
it for value without indorsing it, the transfer vests in the transferee 
such title as the transferrer had therein, and the transferee acquires, 
in addition, the right to have the indorsement of the transferrer. But 
for the purpose of determining whether the transferee is a holder in 
due course, the negotiation takes effect as of the time when the indorse- 
ment is actually made.”’ 


And section 3720b41 of the same statute says: 


‘‘Where an instrument is payable to the order of two or more 
payees or indorsees who are not partners, all must indorse unless the 
one indorsing has authority to indorse for the others.’’ 

The note involved here was made payable to the order of two per- 
sons, and there is no pretense, or, at any rate, nothing on the face 
of the note to show, that they were partners; nor is there anything 
to show, or evidence to prove, that Alonzo Riley had authority to 
indorse the name of his wife and joint payee on the note, nor did 
he pretend to do so. When, therefore, plaintiff accepted the note 
in the face of and directly contrary to the requirements of section 41 
of our Negotiable Instruments Act, it would seem to require no 
lengthy discussion to demonstrate that, inasmuch as one of the payees 
had not in any manner indorsed it, all the rights which plaintiff 
obtained were those set forth in section 49 of the act, which were the . 
rights in it that Alonzo Riley, the only indorser, had therein, and 
that, because it was not then indorsed by Mrs. Riley (which she did 
not do till long after it was due), the complete negotiation did not 
take effect until after its maturity, and that plaintiff is not, therefore, 
a holder in due course. 

One of the requisites to a holder in due course, according to sec- 
tion 52, subd. 1, of the act, is ‘‘that the instrument is complete and 
regular upon its face,’’ which necessarily means that the transmission 
of the legal title to the note, as shown thereon, from its inception 
to its acquisition by the holder, has been duly made or done according 
to the method prescribed for the purpose, whether by custom (law 
merchant), or by statute, when there is one. If, therefore, the holder, 
by an inspection of the note at the time he acquires it, ascertains or 
could ascertain that any act necessary to such transmission has been 
omitted, it serves as a warning and as a signal to him to beware, and 
admonishes him to investigate, which investigation should be confined, 
not only to the title of the transferrer, but also to the genuineness of 
the entire instrument as it purports to be on its face. If, then, it 
appears that the transmission of title has not been made or performed 
according to the requirements of law enacted or prescribed for the 
purpose, the instrument is not ‘‘regular upon its face,’’ and that fact 
makes the act of the holder in taking it amount to bad faith, which, 
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under the provisions of section 3720b56 of our Statutes, serves to give 
him notice of any infirmities therein as against any of the parties 
thereto. Differently stated, when any such omission in the due trans- 
mission of title exists, the transmission has not traveled a ‘‘due 
course’’ (which is that prescribed by law), and the holder does not 
‘become one in ‘‘due course.’’ 

It is insisted, however: (a) That Mrs. Riley, according to the 
record, had no beneficial interest in the note, and by reason thereof 
plaintiff’s rights, as a holder in due course, are not affected, because 
of a non-compliance with section 41, supra, of the Negotiable Instru- 
ments Act; and (b) that, if it were otherwise, her indorsement after 
the note became due related back to the time of plaintiff’s acquisition 
of it, and for that reason he is a bona fide holder, and may collect it 
free from prior equities. 

Answering contention (a), it is sufficient to say that it was not the 
full purpose of the regulations prescribed by the statute for the 
transfer of such instruments to provide for only the transmission of 
title, but their observance was also intended to furnish a clear abstract 
of title, upon which the transferee could confidently rely, and by his 
purchase become a holder in due course. If, therefore, the regula- 
tions for such transfer were not observed, that fact would impose 
upon him the duty to make investigations, regardless of the fact that 
the nonindorsing payee or other proper party had no beneficial interest 
in the note, and the refusal to do so would operate to charge him with 
knowledge of such facts as the investigation if made, would reveal. 
The foreign cases cited do not support the opposite contention of 
plaintiff’s counsel; but, if they did, we would be unwilling to follow 
them, because unsupported by authority and unsound in reason. If 
such a course had been pursued by plaintiff in this case, he would have 
ascertained the facts to be that defendant was not only fraudulently 
procured to place his name on the note, but also that there was no 
consideration whatever therefor. He was paid nothing to do so, nor 
did plaintiff decline to accept it without his signature, either as maker, 
indorser, or guarantor, since it is proven without contradiction that 
plaintiff had no actual knowledge of the note till he bought it, nor 
of any of the facts connected with the placing of the names thereon, 
or its execution until long after it was presented to and purchased by 
him. 

The court in the case of Pavey v. Stauffer, supra, in its response 
to the petition for rehearing, effectually answered contention (b) by 
saying: 

‘A careful examination of the authorities has satisfied us that a 
subsequent indorsement of a piece of commercial paper, after maturity, 


or notice of the existence of offsets of the maker against the payee, 
transfers the equitable, but not the legal title, not effectuating an 
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anterior, imperfect transaction, or excluding equitable defenses that 
had become available in the meanwhile. To this effect is the great 
weight of authority, English and American; but we deem it un- 
necessary to quote from opinions at great length, and will content 
ourselves by citing a few of the leading cases by title merely, so as 
to make them of easy and convenient reference. And first in 
importance is the case of Whistler v. Forster, 14 C. B. N. S. 248, 
upon which all subsequent opinions have been mainly predicated. 
Bingham v. Goshen Nat. Bank, 118 N. Y. 349; Lancaster Nat. Bank 
v. Taylor, 100 Mass. 18, 97 Am. Dee. 70; Southard vy. Porter, 43 N. H. 
379; Clark v. Whitaker, 50 N. H. 474, 9 Am. Rep. 286; Haskell v. 
Mitchell, 53, Me. 468, 89 Am. Dec. 711; Gilbert v. Sharp, 2 Lans. 412; 
Savage v. King, 17 Me. 301; Omaha Nat. Bank v. Walker, 5 Fed. 399; 
Spinning v. Sullivan, 48 Mich. 9, 1 Am. Rep. 71; Minor v. Berwick, 
55 Mich. 491; Central Trust Co. of New York v. First Nat. Bank of 
Wyandotte, 101 U. S. 68, 25 L. Ed. 876; 2 Randolph, Com. Paper, pp. 
449, 450; Dan. Neg. Inst. (4th Ed.) p. 737 § 745.”’ 


In the original opinion the court had decided otherwise, which was 
based upon a dictum in Mr. Tiedman’s work on Commercial Paper, 
but which was found to be unsupported by either authority or sound 
reasoning. 

Since, therefore, the evidence shows beyond question that the 
name of defendant to the note was wholly without consideration and 
was obtained by fraud, and that under the proven circumstances 
plaintiff was never a holder of it in due course, the court properly 
rendered judgment dismissing his petition, and it is therefore affirmed. 


BANK NOT ALLOWED TO RECOVER ON NOTES 


Tripp State Bank v. Jerke, Supreme Court of South Dakota. 118 
N. W. Rep. 314 


The defendant signed two $2,500 notes payable to a cattle 
loan company and delivered them to the company in payment for 
stock subscribed for. The plaintiff bank notified the defendant 
that it was negotiating for the purchase of the notes. The 
defendant then told the bank that the notes had been obtained 
from him by misrepresentation, that the deal looked crooked to 
him and that he would pay the plaintiff $1,000 to get him out of 
it. The president of the plaintiff told the defendant that he would 
help him to resell the stock for which he had subscribed. Two 
new notes for $2,500 each payable to the bank were made out, 
which the defendant signed. The bank issued its certificate for 
$5,000 to the cattle loan company, receiving therefor the two 





NOTE—For similar decisions see Banking Law Journal Digest (Secend 
Edition) §§ 410-412. 
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original notes, which the bank turned over to the defendant. In 
an action by the bank on the two notes payable to its order, the 
bank contended that it was entitled to recover, either as a holder in 
due course of the original notes, or as having made a loan of 
$5,000 on the new notes. It was held that the bank was not en- 
titled to recover on either score. The bank took the original notes 
with notice of the defense claimed by the defendant. And it was 
not a holder in due course of the new notes because the payee of 
a note cannot be a holder in due course. Another reason why 
the bank could not recover was that the cattle loan company was 
a foreign corporation, which was doing business in South Dakota, 
without having complied with the law. This rendered the notes 
payable to the cattle loan company void. 


Action by the Tripp State Bank of Tripp, 8. D., against David 
Jerke. From a judgment for defendant, plaintiff appeals. Affirmed. 

Kirby, Kirby & Kirby, of Sioux Falls, for appellant. 

H. A. Doyle, of Yankton, and Bogue & Bogue, of Parker, for 
respondent. 


POLLEY, J.— This action is brought to recover on two promissory 
notes executed: by defendant, and in which plaintiff is named as 
payee. At the close of the testimony both sides moved for a directed 
verdict. Thereupon the court discharged the jury and made findings 
of fact and conclusions of law favorable to defendant. From a judg- 
ment entered thereon, plaintiff appeals. 

The notes in question were given in lieu of two other notes of 
equal amounts executed by defendant and payable to the Midland 
Cattle Loan Company, and were acquired by plaintiff in the following 
manner: The original notes were executed by defendant at his home 
in Charles Mix county on the 28th of November, 1919, payable six 
months after date, and given to Kritzer & Patterson, agents for the 
sale of the capital stock of the Midland Cattle Loan Company, in 
payment for 200 shares of the capital stock of that company, sub- 
scribed for by defendant at the time of the execution of the said 
notes. About the 17th day of December following, defendant received 
a letter from plaintiff in words and figures as follows: 

‘“‘We have made arrangements to purchase two of your notes, 
one of $2,500.00, and another one for the same amount. We would 


like to have you call at this bank at once and we wish to ask you a 
few questions regarding them before we pass over the money.’’ 


Defendant paid no attention to this letter. On the 23rd day of 
December an officer of the plaintiff bank telephoned to defendant to 
the effect that plaintiff was negotiating for the purchase of said notes 
and asked defendant to come to the bank at once. In response to 
this message, defendant went immediately to the bank. A conversa- 
tion occurred between defendant and the officers of the bank relative 
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to the manner in which the notes had been obtained. Defendant 
told plaintiff of a number of false and fraudulent representations 
that had been made to defendant by said agents in order to procure 
said notes, and also called plaintiff’s attention to the fact that the 
notes had been altered by some person unknown to him after they 
left his hands, by the insertion of the words, ‘‘Sioux City, Iowa,’’ 
immediately before the words and figures, ‘‘November 28, 1919.’’ 
Defendant further told plaintiff that the deal looked crooked to him 
and that he would give plaintiff $1,000 to get him out of it. No 
certificates of stock in the Midland Cattle Loan Company were ever 
delivered to or tendered to defendant, and, so far as appears from the 
evidence, no certificates of stock in that company were ever issued to 
defendant nor to any person for him. At the close of this conversa- 
tion, the president of the bank told the defendant that he would 
help defendant resell the stock he had subscribed for in the Midland 
Cattle Loan Company. The officers of the bank then proceeded to 
make out two notes for $2,500 each, payable to plaintiff. Each was 
dated November 28, 1919, and payable six months after date. At 
plaintiff’s solicitation these notes were signed by defendant and turned 
over to plaintiff. Plaintiff then made out certificates of deposit 
amounting to $5,000 payable to the Midland Cattle Loan Company, 
payable on the 28th day of May, 1920, the same day on which the 
notes were due. The certificates were then turned over to the agent 
of the Midland Cattle Loan Company, who was there for the purpose 
of negotiating defendant’s notes of November 28, 1919, who in turn 
delivered said notes to plaintiff, who turned them over to defendant. 
Defendant never received anything of value from either plaintiff or 
the Midland Cattle Loan Company for any of the notes he had signed. 
Some time during the month of May, 1920, defendant paid plaintiff 
the interest due on the notes held by plaintiff. 

Plaintiff claims it is entitled to recover $5,000 either as a holder 
in due course on the original notes, or that it is entitled to recover 
$5,000 as a loan on the new notes. It is not entitled to recover on 
either ground. Plaintiff took the notes sued upon as payee from 
defendant and therefore cannot be a holder in due qourse. Britton 
Milling Co. v. Williams (8S. D.) 187 N. W. 159. Neither did plaintiff 
loan defendant $5,000 or any other sum whatever. What plaintiff 
did was to purchase the two original notes executed by defendant 
from the Midland Cattle Loan Company, but not under circumstances 
that made plaintiff a holder in due course of those notes. 

In addition to the matters above set out relative to the making of 
the original contract between the Midland Cattle Loan Company and 
respondent, it is a fact that said company was a foreign corporation 
but had not complied with the foreign corporation law of this state; 
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neither had it complied with the requirements of the so-called ‘‘Blue 
Sky Law’”’ of this state (Rev. Code 1919, § 10127 et seq.), which 
facts, however, were not known to respondent until after the execution 
of the notes sued upon in this action. 

Section 8902, R. C., provides that, with certain exceptions that 
do not include the Midland Cattle Loan Company, no foreign corpora- 
tion shall transact business or acquire, hold, or dispose of property 
in this state until it shall have filed in the office of the Secretary of 
State a certified copy of its articles of incorporation, and shall also 
have filed in the office of the Secretary of State an appointment 
creating such Secretary of State the agent of such corporation for the 
service of process. And section 8909 provides with certain exceptions 
not material to this case, that any contract entered into in this state 
before the above provisions of law have been complied with shall be 
wholly void on behalf of such corporation and its assigns. It is con- 
tended by respondent that under the provisions of this law the 
original notes were void, that appellant had sufficient knowledge at 
the time it purchased said notes to have put it upon inquiry that 
would have disclosed said facts, and that therefore the notes given in 
lieu of the original notes are void in the hands of appellant. On the 
other hand, it is contended by appellant that the transaction involved 
was only an isolated transaction and did not constitute the ‘‘doing 
of business’’ as defined by this court in Walters Co. v. Hahn, 43 S. D. 
153, 178 N. W. 448. That case is not decisive of the question. The 
Midland Cattle Loan Company not only took the subscription for 
stock, but accepted promissory notes, and later on was engaged in 
negotiating and indorsing such notes. This constituted more than an 
isolated transaction. But a single transaction constitutes the ‘‘doing 
of business’’ under the terms of section 1909, unless for some reason 
such transaction falls within some exception to the law, and the party 
claiming the benefit of the exception has the burden of showing such 
fact. This appellant has not attempted to do. The original notes 
were void in the hands of the payee, and the notes given in lieu there- 
of are also void in the hands of the payee named therein. The payee 
in a promissory note is charged with knowledge of the circumstances 
under which the same was executed and is bound to know that the 
payer has received a valuable consideration therefor. McCormick H. 
M. Co. v. Taylor, 5. N. D. 53, 63 N. W. 890, 57 Am. St. Rep. 538. 

The notes being void on the above ground, it is not necessary to 
consider the other defenses interposed by the respondent. 

The judgment appealed from is affirmed. 

GATES, P. J.—I concur in the result, but believe that defendant by 
executing the new notes waived the defenses that the foreign corporation 


laws and the ‘‘Blue Sky’’ laws had been violated. I therefore 
think that the opinion should exclude reference to those matters. 
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ENFORCING PAYMENT OF SAVINGS BANK 
DEPOSIT WHERE PRODUCTION OF 
PASS BOOK IMPOSSIBLE 


Dunn v. Seamen’s Bank for Savings, New York City Court, 194 N. Y. 
Supp. 416 


In an action by the receiver of the property of a judgment 
debtor to recover a savings deposit standing in his name it was held 
that, where it is shown that a diligent search has been made and 
that the pass book cannot be located, the bank may be compelled 
to pay the deposit without the production of the pass book, notwith- 
standing the provision of the New York Banking Law to the effect 
that no savings bank shall pay a deposit until the pass book has 
been presented, nor a by-law of the bank to the same effect. In 
the absence of a by-law, making the furnishing of a bond a prereq- 
uisite to the payment of a deposit, where the pass book has been 
lost or cannot be produced, the bank cannot insist upon such bond. 


Action by Philip J. Dunn, as receiver of Anton Shisko, against the 
Seamen’s Bank for Savings of the City of New York, to recover a 
bank deposit. Judgment for plaintiff, with 10 days’ stay and 30 days 
to make a case. 

Lippman & Sachs, of New York City, for plaintiff. 

Cadwalader, Wickersham & Taft, of New York City, for defendant. 


WALSH, J.—Plaintiff, as receiver of the property of Anton Shisko, 
a judgment debtor, brings this action against the defendant savings 
bank to recover the amount of money on deposit with said bank in 
the name of the judgment debtor. It is conceded that there is on de- 
posit with the bank the sum of $821.10 to the credit of one Anton 
Shisko, but defendant resists payment on the ground that plaintiff has 
failed to identify the depositor with the judgment debtor, and on the 
further ground that it is not obliged to pay said sum unless there bea 
compliance with the provision of the Banking Law (Consol. Laws, ec. 
2) and the by-laws of the bank requiring the presentation of the pass- 
book at the time payment is requested, which by-laws were printed in 
the passbook given to the depositor at the time the account was opened. 
Defendant claims, further, that, in the event it be found that plaintiff 
is entitled to judgment, he should be required to furnish a bond for 
the protection of the bank. 

The facts presented sufficiently identify the judgment debtor as 


NOTE—For eimilar decisions see Banking Law Journal Digest (Second 
Edition) §§ 987, 988. 





660 THE BANKING LAW JOURNAL 


the depositor, and, accordingly, it is found that said depositor and 
the judgment debtor are one and the same person. It is now settled 
that neither the provision of the Banking Law, to the effect that no 
savings bank shall pay any deposit unless the passbook of the depositor 
be presented, nor a by-law of a savings bank to the same effect, is an 
arbitrary condition which must be complied with at all hazards, but 
that the depositor is entitled to receive his money where circumstances 
render the production of the book impossible and where reasonable ex- 
euse for the failure to present the same is shown. Meighan v. Emi- 
grant Industrial Savings Bank, 168 App. Div. 542, 153 N. Y. Supp. 
312, affirmed, 222 N. Y. 578, 118 N. E. 1067. In the ease at bar the 
proof discloses that diligent search has been made for both the book 
and the debtor, but that neither could be located. 

Under such circumstances the duty devolves upon the bank to pay. 
And as the judgment debtor’s property, so far as he has any interest 
therein, is vested in the receiver (Rabbe v. Astor Trust Co., 61 Mise. 
Rep. 650, 114 N. Y. Supp. 131), the plaintiff receiver stands in the 
shoes of the debtor so far as the deposit is concerned and is the 
person entitled to receive such payment. Inasmuch as my attention 
has not been called to any provision in the bank’s by-laws making the 
furnishing of a bond a prerequisite to the payment of a deposit, where 
the book is lost or cannot be produced, the bank is without power to 
impose such condition, nor can the court now render its judgment so 
conditioned. See Mierke v. Jefferson County Savings Bank, 208 N. 
Y. 347, 101 N. E. 889, 46 L. R. A. (N. S.) 194, Ann. Cas. 1914D, 21. 
Judgment for plaintiff, with 10 days’ stay and 30 days to make a ease. 

Judgment accordingly. 


CANCELLATION OF SUBSCRIPTION TO BANK- 
ING DIRECTORY 


Farmers & Mechanics National Bank v. Central Guaranty Company, 
Court of Civil Appeals in Texas, 241 S. W. Rep. 600 


The defendant bank entered mto a contreet with the plaintiff 
Directory Company, under which it agreed to pay $150 a year for 
a period of five years for a subse: ‘ption to the directory, including 
a listing of its name and certain data, to the exclusion of other 
local banks. On the contract were written the following words: 
“*Privilege to cancel at the end of first year.’’ Eight days after 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) §§ 272-279. 
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the end of the first year the bank wrote to the Directory Company 
requesting that its contract be canceled. The company refused 
to cancel the contract and brought suit for the amount unpaid. It 
was held that the company was entitled to recover because the 
cancellation had not been transmitted within the time specified 
in the contract. 


Action by the Central Guaranty Company against the Farmers’ & 
Mechanics’ National Bank. From judgment for plaintiff, defendant 
appeals. Affirmed. 

Lassiter & Harrison and J. T. Pearson, all of Forth Worth, for 
appellant. 

James & Conner, of Fort Worth, for appellee. 


COBBS, J.— Appellee sues appellant to recover on a written con- 

tract as follows: 
‘*City of Fort Worth, Tex., 3/16/1916. 

‘‘Central Guaranty Company, Fifth Ave., Bldg., New York, N. Y.: 
Please send to our address for five years The Merchants’ Bank 
Directory for which we will pay the sum of $150.00 per year on 
receipt of first copy following date of contract, and annually there- 
after. Subseription commences July 1, 1916. Subscription ends July 
1, 1921. 

‘‘Ineluding name of bank in Merchants’ Bank Directory, names 
of officers, capital surplus and undivided profits and deposits. 

‘*This bank to have sole representation in this city in Merchants’ 
Bank Directory.’’ 


Following words written with pen and ink by duly authorized 
agent of plaintiff: 


‘*Privilege to cancel at the end of first year. Central Guaranty 
Co., per C. A. Smith.’’ 


The sum sued for is $600 for unpaid subscriptions for the years 
1917, 1918, 1919, and 1920. Appellant received and paid the subserip- 
tion of $150 for the first year commencing July 1, 1916. Prior to 
July 1, 1917 (the seeond publication), plaintiff had its directory off 
the press completely bound and ready for distribution, containing the 
same matter in reference to the bank as was contained in the 1916 
volume. On July 2, 1917 appellee mailed to appellant from New 
York a bill or statement for the year’s subseription from July 1, 
1917, to July 1, 1918. 

On July 9, 1917, defendant wrote to appellee acknowledging 
receipt of said bill, and replied: 


‘‘Unless you haye our contract covering this period, we do not 
believe that we would care to continue our subscription, and would 
like to have it cancelled.’’ 
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Appellee refused to permit the cancellation thereof because not 
done within the terms of the contract, which required it to be canceled 
‘‘at the end of the first year.’’ And the question raised and here 
stated by us in plain, simple language is, Did appellant cancel the 
contract within the terms, meaning, and spirit of the contract? This 
contract was not signed in duplicate, and, from the vacillating letter 
of appellant, it would seem that appellant had forgotten the terms 
of the contract until the demand of payment was made upon it for 
the second year’s subscription after a part of the contract then had been 
performed. The parties must be held bound as they bound them- 
selves. The letter itself attempting to exercise the privilege was 
written some eight days ‘‘after the end of the first year’’ after the 
expiration of the time for the privilege to cancel. 

We cannot agree with the appellant there was any duty imposed 
on appellee to ascertain whether or not appellant would exercise the 
privilege to cancel. But, on the contrary, it was a personal privilege 
written therein for appellant alone, and to take advantage of it 
should have timely given the notice the contract provided for l.is 
benefit. It alone could cancel the contract; appellee reserved no such 
mutual provision, and it would be compelled to go right along with 
the contract and perform it unless ‘‘at the end of the first year’’ 
appellee was advised by appellant it exercised its privilege of euncela- 
tion. This was a valuable right reserved to appellant, not mutual to 
appellee by any means, to be relieved of substantial terms of the writ- 
ten contract, which may be said to be quite as substantial as the right 
to continue it. Pomeroy’s Eq. Remedies, §§ 806, 807; Johnson v. 
Portwood, 89 Tex. 235, 34 8S. W. 596, 787; Weiss v. Clayborn (Tex. 
Civ. App.) 219 8S. W. 884; Young v. Jones (Tex. Civ.:App.) 222 
S. W. 691; Words & Phrases, Second Series, pp. 341-354; I. X. L. 
Furniture & Carpet Installment House v. Beretz, 32 Utah, 454, 91 
Pac. 279; Fine Realty Co. v. City of New York, 53 Mise. Rep. 246, 
103 N. Y. Supp. 115; Ferree v. Moquin, ete., Coal Co., 29 Mise., Rep. 
624, 61 N. Y. Supp. 120. 

There is no claim that the terms of the contract were not written 
as agreed upon by the parties. There is no fraud or mutual mistake 
alleged nor proven. There is no ambiguity in its language. 

Appellant was contracting for service it believed it would receive 
by its business being displayed in a directory, published annually, 
coming off the press on July 1st of each year. Clearly the privilege 
to cancel ‘‘at the end of the first year’’ meant July 1, 1917. We 
cannot give to it any other meaning. This appellant failed to timely 
take advantage of. 

We find no reversible error assigned, and the judgment of the 
trial court is affirmed. 
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BANK ALLOWED TO ENFORCE ACCOMMODA- 
TION NOTE 


Lebo State Bank v. Booth, Supreme Court of Kansas. 206 Pac. Rep. 743. 


The plaintiff bank sued the defendant as maker of three notes, 
payable to the order of a corporation and indorsed by the payee 
to the bank for value. The defendant, for a defense, claimed that 
he signed the notes for accommodation, that they were obtained 
from him by fraud and that the officer of the payee corporation 
who indorsed the notes had no authority. It was held that the 
bank was entitled to recover. An accommodation note is good in 
the hands of a holder in due course, even though obtained from 
the maker by fraud. And the maker of a note cannot defeat it 
by showing that the officer of the payee corporation had no au- 
thority to indorse, where the corporation received the proceeds. 


Action by the Lebo State Bank against T. 8. Booth. Judgment for 
plaintiff, and defendant appeals. Affirmed. 

J. P. MeLaughlin, of Osage City, and A. E. Crane and A. O. 
Justice, both of Topeka, for appellant. 

Ganse & Frith and R. M. Hamer, all of Emporia, for appellee. 


MARSHALL, J.—The defendant appeals from a judgment against 
him on three promissory notes made payable to the Thomas Ruddy 
Company, two for $1,500 each, one for $3,000, the first two of which 
were indorsed, ‘‘Thomas Ruddy Co., by H. H. Ready, for discount,’’ 
and the last of which was indorsed. ‘‘ Without recourse, Thomas Ruddy 
Co., W. W. Blaker.’’ 

The brief of the defendant states: 


‘‘In the amended answer of the defendant there are a number of 
defenses. To each cause of action the defendant alleged that H. H. 
Ready and W. W. Blaker were not officers of the Thomas Ruddy 
Company, a corporation, that H. H. Ready on the 18th day of 
February, 1918, was not an officer or in the employ of the Thomas 
Ruddy Company, and that he did not have the authority to sell, or 
to assign, or to negotiate, or to indorse notes or drafts or other 
evidence of indebtedness by the name of the Thomas Ruddy Company, 
and that he had no authority to sell or assign the notes sued upon 
in this action. 

‘*In said answer it was further alleged that W. W. Blaker was not 
an officer, agent, or employee of the Thomas Ruddy Company, a corpora- 
tion, on the 18th day of April, 1918, and that he was not authorized to 
sign, indorse, sell, negotiate notes, drafts, or checks by the name of 
the Thomas Ruddy Company, and that the transfer of the notes 
sued upon were without authority and were a forgery.’’ 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Fuition) § 35. 
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As a further defense to the $3,000 note the defendant alleged 
that the note was given to be used by Thomas Ruddy Company as 
collateral security ; that the defendant received no consideration there- 
for; that the note was not to be paid nor transferred; and that the 
defendant’s signature to the note was procured by fraud. The reply 
set out the consideration alleged to have been received by the 
defendant for the $3,000 note. Evidence was introduced; a demurrer 
to the evidence of the defendant was sustained; and the jury was 
directed to return a verdict in favor of the plaintiff for the sum of 
all three notes. That was done, and judgment was rendered accord- 
ingly. 

There was no question about the execution of the notes, about their 
transfer to the plaintiff before maturity, or that the plaintiff paid 
full value for the notes less a small discount. There was no evidence 
to show that the plaintiff, when it acquired the notes, had any notice 
of any defect in any of them. The two $1,500 notes were indorsed 
by H. H. Ready, and the $3,000 note by W. W. Blaker for the 
Thomas Ruddy Company. H. H. Ready and W. W. Blaker each, 
at the time the notes were transferred to the plaintiff, produced 
written authority from the Thomas Ruddy Company, signed by its 
president, to indorse notes without recourse. The Thomas Ruddy Com- 
pany received the proceeds arising from the sales of, these notes. It 
was stipulated that the Thomas Ruddy Company and its successors 
and assigns did not have any interest in or claim to the notes. 
Depositions of the officers of the company were taken. That company 
had actual notice of this action and the subject-matter thereof. 

The principal matters complained of are the sustaining of the 
demurrer to the defendant’s evidence, directing a verdict for the 
plaintiff, and rendering judgment thereon. The facts alleged in the 
answer concerning the transfer of the notes from Thomas Ruddy 
Company to the plaintiff were not shown. There was conflicting evi- 
dence concerning the consideration received by the defendant for the 
$3,000 note. Plaintiff’s evidence tended to show that there was a 
consideration for it, while the defendant’s evidence tended to show 
that it was an accommodation note. An accommodation note is good 
in the hands of one who holds it in due course. Gen. Stat. § 6556. 

Much of the defendant’s brief is taken up with complaints con- 
cerning the admission and exclusion of evidence. The defendant 
claims that he was not permitted to introduce competent evidence on 
his behalf, and that the plaintiff was permitted to introduce inecom- 
petent evidence. The defendant sought to introduce evidence to show 
that neither H. H. Ready nor W. W. Blaker was authorized by the 
Thomas Ruddy Company to indorse the notes. That evidence was 
excluded. The rule is that a maker of a promissory note cannot or- 
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dinarily defeat it on the ground that the officer of the payee corpora- 
tion who indorsed the note lacked authority to do so. 8 C. J. 716; 
Bank v. Bryan, 72 W. Va. 29, 41, 78 S. E. 400; Graham v. Troth, 
69 Kan. 861, 77 Pac. 92; Greene v. McAuley, 70 Kan. 601, 79 Pac. 
133, 68 L. R. A. 308; Cobe v. Hackney, 83 Kan. 306, 111 Pac. 458. 
The Thomas Ruddy Company is the only one who can complain of 
the lack of authority of Ready or Blaker. 

All the matters complained to have been examined, and no sub- 
stantial error is found in any of them. 

The judgment is affirmed. 

All the Justices concurring. 


EXECUTOR NOT REQUIRED TO EMPLOY 
ATTORNEY DESIGNATED IN WILL — 


Highfield v. Bozio, Supreme Court of California. 207 Pac. Rep. 242 


A direction in a will that a certain attorney be employed in 
settling the estate is not binding upon the executor. The reason 
is that the executor is responsible for the misconduct, negligence, 
or want of skill of the attorney. The clause in the will here under 
consideration provided as follows: ‘‘I direet and specially request 
that my friend of many years Frank Highfield be the attorney of 
record and for the estate in the matter of the probating of my 
estate.”’ 


Application by Frank Highfield for a writ of mandamus te com- 
pel the Superior Court of San Francisco County to direct the exec- 
utor of the estate of Orlando E. Bozio, Sr., to employ the petitioner 
as attorney in the business of the estate. Writ denied. 

Russell P. Tyler, of San Francisco, for petitioner. 


SHAW, C. J.— This is a petition for a writ of mandate, to com- 
pel the superior court to direct the executor of the estate of Orlando 
Bozio, Sr., to employ the petitioner as attorney for the said executor, 
in the administration of the said estate. 

The petition is based on the fact that the will of the decedent, 
which has been admitted to probate, contained the following specific 
provision : 

‘I direet and specially request that my friend of many years 
Frank Highfield be the attorney of record and for the estate in the 
matter of the probating of my estate.’’ 


A similar provision was considered by this court in the case of 
NOTE—For similar decisions see Banking Law Journal Digest ‘(Second 
Edition) § 1179. 
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Estate of Ogier, 101 Cal. 381, 35 Pac. 900, 40 Am. St. Rep. 61. In 
that case the executor, after his appointment, employed other 
attorneys, and the attorney designated in the will applied to the 
court for a revocation of the appointment and for an order that he 
be entered as attorney of record in the place of the other attorneys. 
The court below denied the application. This court affirmed this 
ruling and held that the direction in the will — 


‘*did not constitute a selection which was binding on the executor but 
was simply an advisory provision which she could disregard if 
she chose to do so.’’ 

Among the reasons for this conclusion, the court said that — 

‘if the attorney employed should be derelict in his’ duty, and should 
receive and misappropriate funds of the estate, the executor would 
be liable therefor to the legatees under the will. This being so, it 
would seem to be neither reasonable nor right to hold that the 
executor of a will must necessarily accept the services of an attorney 
selected by the testator.’’ 

This decision is conclusive as to the right of the petitioner to the 
writ of mandate petitioned for, unless the rule is changed by reason 
of an amendment to section 1616 of the Code of Civil Procedure, 
which has been enacted since the decision in the Ogier Case. One 
of the reasons given in the Ogier Case for the conclusion of the 
court in that case was that, although the executor would be allowed 
as a part of his expenses the reasonable fees paid to the attorney and 
approved by the court, ‘‘still such allowance ean be made only to him, 
and not to the attorney.”” The amendment to section 1616 provides 
that the attorney for the executor or administrator, upon notice 
to the interested parties, may apply for and obtain an order that 
his compensation be paid by the executor or administrator out of the 
estate in his hands. The petitioner claims that this removes the 
reasons given in the Estate of Ogier for this decision. We do not 
agree with this contention. 

The amendment does not purport to take away the authority or 
power of the executor or administrator to select and employ an 
attorney to advise and assist him in the administration of the estate, 
nor does it purport to regulate, or affect in any manner, the exercise 
of that authority or power. It does not affect the principal reasons 
upon which the decision in the Ogier Case was predicated, nor change 
the sound policy on which it rests. It still remains true that the 
executor is responsible for the misconduct, negligence, or want of 
skill of the attorney. Hence the executor, notwithstanding that amend- 
ment, should be allowed to make his own selection of attorney, and 
should not be bound by any direction contained in the will of the 
testator. 

The petition for a writ of mandate is denied. 





MANAGEMENT OF DECEDENTS’ ESTATES 


Banks and Trust Companies as Executor, Adminis- 
| trator and Trustee Under Will 


By John Edson Brady 


§ 51. Liability of Executor or Administrator for Interest. 
§ 52. Duty to Invest or Deposit. 


§ 53. Where No Interest is Received by the Executor or Ad- 
ministrator. 


§ 54. Where Fiduciary Mingles Estate Funds With His Own. 
§ 55. Unnecessary Delay In Settling Estate. 


§ 51. Liability of Executor or Administrator for Interest. 
Originally executors and administrators were not chargeable in any 
event with interest on estate funds in their hands, but that rule has 
long been abandoned. At the present time the question whether a 
fiduciary is liable for interest depends upon the circumstances. 

An executor, administrator or trustee is, of course, liable for all 
interest, paid on funds belonging to the estate, and actually re- 
ceived by him. In re Collyer, 108 N. Y. Supp. 600. 

To quote from a Massachusetts decision: ‘‘If interest upon money 
is actually received by an executor or administrator it must be 
accounted for. It is the earnings of a fund which belongs to the 
estate and should inure to the use of those in whom such estate 
ultimately vests,’’ Loring v. Wise, 226 Mass. 231, 115 N. E. Rep. 302. 

Where interest has not been actually received, the question of 
the fiduciary’s liability for interest rests largely in the discretion of 
the court. 

In an lowa case it appeared that two executors and trustees under 
a will were charged with interest in the amount of $240. The grounds 
upon which the decision was made are not set forth, but the court 
said: ‘‘It is no doubt true that an executor who retains funds in his 
hands unnecessarily, and for an unreasonable length of time, to the 
prejudice of a legatee should be charged with interest thereon. It 
is not always easy to determine when and to what extent, an executor 
is justified in holding money, and failing to turn it over to those 
entitled to it. So much depends upon the condition of the estate, 
that much discretion must be lodged in the trial court, and we should 
not be justified in interfering with its action, unless it clearly ap- 
pears that injustice has been done.’’ In re Estate of Gould, 93 Ia. 
303, 61 N. W. Rep. 975. 


667 





668 THE BANKING LAW JOURNAL 


§ 52. Duty to Invest or Deposit. Generally the funds of an 
estate do not remain in the hands of an executor or administrator 
long enough to require their investment in interest bearing securities. 

The investment of estate funds is a matter more closely associated 
with trustees under a will and this will be discussed in a subsequent 
article. 

A will sometimes contains an authorization or a direction that cer- 
tain funds be invested by the executor. The executor’s failure to 
invest in such a case may render him liable for interest. 

The will involved in the case of Hough v. Harvey, 71 Ill. 72, 
authorized the executor to sell real estate and invest the proceeds 
for the benefit of the devisees. He sold the property as directed 
by the will, but retained the proceeds, without making any invest- 
ment and without rendering the annual account, required by statute, 
for several years. It was held that he was liable for interest at the 
rate of six per cent. compounded annually. 

In another case, Elliott v. Sparell, 114 Mass. 404, it appeared 
that a testator, by his will, gave a legacy to his granddaughter, pay- 
able to her when she became 21 years of age. The will provided that 
the legacy was ‘‘to be taken from my personal estate, before making 
a division of the same and invested by my executors for the especial 
purpose of paying the above named legacy.’’ In their account the 
executors charged themselves with cash ‘‘reserved for the payment 
of legacy,’’ but they never invested the money. In an action by the 
legatee against the executors to recover the legacy it was held that they 
were liable for interest from the time when, as shown by their ac- 
count, the legacy was taken from the personal estate. 

‘*It was the duty of the executors,’’ said the court, ‘‘upon such 
separation, to have invested the sum according to the direction of 
the will. Not having done so they may be charged for interest. It 
is immaterial where the money has actually been during this period. 
It is sufficient, being set apart, that the duty imposed by the will 
has not been performed.’’ 

It has been held that the fact that an administrator considers it 
unsafe to invest the estate moneys will not relieve him from liability 
for interest, which a proper investment might have brought a return. 
Nunn v. Nunn, 66 Ala. 25. It here appeared that, in 1868, an admin- 
istrator with the will annexed of the estate of William Nunn was appoint- 
ed to take the place of the executor, who had resigned. At the time 
of the appointment of the administrator there had been made an 
order of the court to the effect that ‘‘the executor at any time he has 
eash funds on hand, over and above what may be needed in the 
course of administration, is authorized to loan the same on bills of 
exchange, or promissory notes with two approved securities.’’ 
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Notwithstanding the existence of this order the administrator 
retained the funds of the estate without investing them for about 
three years and until the filing of his account in 1871. 

At the hearing on the account the administrator testified ‘‘that 
he did not try to loan the money because he considered it unsafe to 
do so, as the country was so unsettled that he did not know who 
was safe to loan money to; and that he never used any of the money 
belonging to said estate for his own benefit, and that he never mixed 
or mingled it with his own.”’ 

The administrator was surcharged with interest from six months: 
after his appointment. It was held that he was entitled to six months 
in which to find a safe investment. 

It would seem that, wherever possible an executor or administra- 
tor should deposit funds, lying idle in his hands, in a bank where 
they will draw interest until they are required for estate purposes. 
The eases, however, are divided on the question of liability for in- 
terest where the fiduciary fails to deposit. 

In the case of Dalrymple v. Gamble, 68 Md. 156, 11 Atl. 718, an 
administrator admitted that he had been paid a certain rate of in- 
terest on funds of the estate on deposit in a bank. It was held that 
he was accountable for interest at that rate, not alone on the cash 
actually deposited, but also on the cash in his hands, which ought to 
have been deposited. 

A case in which the fidueiary was held free from liability in fail- 
ing to keep funds on deposit is Estate of MeQueen, 44 Cal. 584. 

Here an administrator withdrew funds from a solvent savings: 
and loan society, where they had been deposited by the decedent andi 
where they were drawing interest. It appeared that the administra-- 
tor had sufficient estate funds in his hands to pay the debts and! 
expenses of administration. The trial court held the administrator: 
liable for interest in the sum of $374.14. 


In reversing this and deciding that the administrator was not 
liable, the appellate court said: ‘‘If it had appeared that the ad- 
ministrator had received interest on this money, it is clear that he 
should have been made to account for it. But the rule goes no further, and 
it is now well settled that a trustee having control of a trust fund 
will be liable for interest ‘if he mingles the money with his own 
or uses it in his private business, or deposits it in a bank in his om 
name, or neglects to settle his account for a long time, or to dis- 
tribute or pay over the money when he ought to do so.’ Perry on 
Trusts, § 468. 

‘“‘And if it appeared that the trustee has made a profit by the 
use of the fund exceeding the legal rate of interest, he will be charge- 
able with the profit actually realized 
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‘‘The statute contemplates that the executor or administrator shall 
reduce into his possession, with all reasonable dispatch, the property 
of the estate, and if he finds money on deposit, even though the bank 
be one of admitted safety and of undoubted credit, he must be al- 
lowed to exercise his discretion in good faith as to the propriety of re- 
ducing the money into his actual possession, so as to be ready to meet 
any exigency in the affairs of the estate. 

‘‘Tf he had permitted the money to remain on deposit, under the 
circumstances stated in the findings, the administrator may not have 
been liable, even though the money had been lost by a sudden failure 
of the bank, through some unforeseen calamity. But if he decided in 
good faith, and in the exercise of his discretion, that the interests of 
the estate demanded that the money be reduced into his actual pos- 
session, we are not prepared to say that he thereby became liable for 
interest.’’ 

In Dick’s Estate, 183 Pa. 647, 39 Atl. Rep. 2, an administrator 
withdrew estate funds from the bank in which they were deposited 
and where they were drawing interest and deposited them in his own 
private bank, which paid no interest on the deposit. It was held that 
the administrator was chargeable with such rate of interest as he 
could reasonably have secured from the bank in which the fund was 
originally deposited, or from other reputable banks in the same region. 

.The following is quoted from the opinion: ‘‘As to interest, the 
general rule is that one who has the custody and control of a trust 
fund should make such investment of it as to secure, if practicable, 
some income from it for the benefit of those ultimately interested in 
it. The funds of this estate were so invested for some months after 
the appointment of the administrators. They were in the Fort Pitt 
Bank of Pittsburg, subject to check, but bearing interest on the daily 
balances in favor of the trust. 

**Not very long after M. M. Dick (administrator) organized his 
private bank at West Newton, he withdrew this money from the Fort 
Pitt Bank and deposited it in his own bank to his credit as adminis- 
trator. There was no impropriety in this action if the fund was not 
the loser because of it. If he had allowed the same rate of interest 
being paid by the Fort Pitt Bank, the fund could not have been 
the loser. He did not do so. His bank had whatever advantage was 
to be derived from the account and paid nothing for it. This was 
not a full discharge of his duty to the fund. For the sum which 
might reasonably have been obtained as interest if the account had 
not been transferred, and which was lost by reason of such transfer, 
the accountant should be charged.’’ 

In a case where an executor had in his hands a considerable sum 
belonging to the estate, between the time of the settlement of his 





THE BANKING LAW JOURNAL 671 


final account and the settlement of his supplemental final account, 
which money was not bearing interest, and the executor could not tell 
when he might be called upon to pay over the money, it was held 
that he was not chargeable with interest. In re Haggerty’s Estate, 
Wash., 178 Pac. 644. 

In reply to the contention, made on behalf of one of the heirs, 
that the executor should be charged with interest, the court said: 
‘*We think it sufficient to say in answer to this contention that while 
Harman (executor) did have in his hands a considerable sum of 
money which was not yielding interest or income during that period, 
it is apparent that he could not foresee with any degree of certainty 
how long it would be before he would be compelled to pay out such 
funds upon distribution. During that time matters were pending 
which had to be disposed of before final distribution, the final disposi- 
tion of which was uncertain as to time. We think the superior court 
did not abuse its discretion in refusing to hold that Harman should 
have invested the funds during that time so as to yield interest.’’ 


§ 53. Where No Interest is Received by the Executor or Admin- 
istrator. In a number of cases it is held that an executor or admin- 
istrator may not be charged with interest on funds in his hands, 
where no interest has been received, unless it appears that he has 
used estate funds for his own benefit, has mingled them with his own 
money, has unnecessarily delayed the settlement of the estate, or has 
otherwise been negligent in the performance of his duties. 

In Shuttleworth v. Winter, 55 N. Y. 624, the court said: ‘‘An 
executor or administrator is not chargeable with interest not received 
by him unless it appears that he has used the money himself, or that 
by reasonable diligence interest might have been received.’’ 

In a Montana decision, an administrator was directed by the court 
to distribute the sum of $100,000 and from this order he appealed. 
The order was affirmed and the fund was distributed to those en- 
titled. Upon the settlement of the administrator’s account, it was 
contended by the heirs that the administrator should be charged with 
interest on the money during the time, for which the distribution 
was delayed by his appeal, a period of about 16 months. 

It was held that he was not liable for interest. The following 
is quoted from the court’s opinion: ‘‘Under our statute there is no 
requirement that the administrator must keep the funds in his hands 
profitably invested. The only provision is Section 2798 of the Code 
of Civil Procedure, where it is provided that the court, may order 
any moneys in the hands of an administrator or executor, upon his 
own petition or that of an heir or distributee, to be loaned on certain 
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classes of securities. He is not permitted to profit by his trust, how- 
ever. All accumulations belong to the estate and he must account 
for them. 

‘‘If he is chargeable with interest at all it must be because he 
has received interest, or because he has been guilty of culpable neg- 
ligence in the discharge of his duties, so that it is apparent that the 
distributees have suffered prejudice. Whether or not any of these 
conditions exists is a question of fact to be determined by the court. 
An executor or administrator will not, in the discretion of the court, 
be held unless he is shown to be culpable... . 

‘‘It would seem to us to be a strange condition if the law grants 
the right of appeal to an administrator, in order that he may have 
finally determined questions involving the proper discharge of his 
duties, and, as a penalty for taking the appeal, in case he is unsuc- 
cessful, charge him personally with interest upon the amounts of 
money involved, because of the delay occasioned by the appeal. If 
there had been no appeal, and the administrator had failed or re- 
fused to pay the distributive shares, and this were a proceeding to 
compel payment he would undoubtedly be chargeable with interest, 
but, under the circumstances here, we do not think it equitable that 
he should be charged with interest upon the fund ordered distri- 
buted.’’ In re Davis Estate, 35 Mont. 273, 88 Pac. Rep. 957. 

On this subject the Supreme Judicial Court of Massachusetts says: 
‘The general rule is that an executor or administrator (except where 
he is charged with a special trust to invest money on interest) is not 
chargeable with interest unless he has actually received interest, or 
else where from culpable delay in settling his accounts it may be 
fairly inferred that he has made a profit from the fund in his hands.”’ 
Lamb v. Lamb, 11 Pick. (Mass.) 370. 

In this case interest was claimed because there had been a long de- 
lay in the settlement of the estate. But it appeared that the delay 
was due to litigation, which was in no way imputable to the ad- 
ministrator’s negligence or default. 

An ancillary administrator was held not chargeable with interest 
on funds held by him, where he retained them for less than a year, 
was not requested by the legatees to make a distribution and made no 
profit on them, except such profit as was incidental to depositing the 
funds subject to check in a bank of which he was president. Dorris 
v. Miller, 105 Ia. 564, 75 N. W. Rep. 482. 

In this case the court said: ‘*‘The general rule is not to charge 
executors and administrators with interest when their accounts are 
settled in the ordinary course, for the reason that they are not at lib- 
erty to risk the money belonging to the estate and are to be always 
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ready to pay it over according to the direction of the will or the or- 
ders of the court. If however, they have made actual use of the funds, 
or delay paying over balances in their hands after demand, or, with- 
out any just reason or excuse, retain the money in their hands unem- 
ployed when it ought to be invested or paid over, they are chargeable 
with interest. Generally speaking, however, an executor or adminis- 
trator is not prima facie chargeable with interest during the time 
the law allows for collecting the estate and settling the accounts, 
which is usually one year after administration is taken. While the 
estate is in litgiation it is a general rule not to charge interest.’’ 

The following paragraph is quoted from Doster v. Arnold, 66 Ga. 
316: 

**Tt will not do to hold that an administrator is not chargeable 
with interest if he made none. He must render a good reason—some 
reason undoubtedly and conclusively good—why he did not make. That 
he was threatened with, or was expecting, or was actually engaged in 
litigation, and was advised by counsel to retain the money in hand, 
and therefore failed to put it out and make it productive, will not 
necessarily relieve him. On the special facts he may be chargeable. 
For instance, he may have used the money, or some of it, in his own 
business. ”’ 


§ 54. Where Fiduciary Mingles Estate Funds With His Own. 
The act of an executor or administrator in depositing estate money 
in his individual bank account, or otherwise mingling estate funds 
with his own, will generally make him accountable to the estate for 
interest. In re Stanton, 84 N. Y. Supp. 46. 

In the case cited it was held that an executor, who mingled the 
funds of the estate with his own, although he acted honestly and in 
good faith, should be surcharged with interest on the amount remain- 
ing in his hands at the rate of 4 per cent. with annual rests. 

“‘It would not be proper,’’ said the court, ‘‘to overlook the fact 
that the money of the estate in his hands was not put in bank in a 
special deposit, but was during all these nine years mingled with the 
funds of the executor. Too many executors and administrators pursue 
such a course and when such a ease is brought to the attention of 
the court it must meet with prompt condemnation. But, as nearly all 
of the balance of the estate has been actually paid out by the executor, 
although many of such payments have not been allowed on this ac- 
counting, and, as it appears that Mr. Barry (the executor) has acted 
honestly and in good faith, his account may be surcharged with in- 
terest upon such sums as have remained in his hands at the rate of 
4 per cent., with annual rests.’’ 

It has been held that, where an executor deposits funds belonging 
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to the estate in his own bank account, in a bank, he is liable to the 
estate for the interest which the deposit would have drawn had the 
money been deposited in a trust company. The rate of interest, for 
which the executor was liable was here fixed by the court at 2 per 
cent. In re Clark, 127 N. Y. Supp. 888. 

Evidence that an administrator neglected to collect rent and 
failed to deposit funds of the estate where they might draw interest, 
but mingled them with his own, was held sufficient to sustain a find- 
ing, by which rents and interest on semi-annual balances were charged 
to him. In re Saier’s Estate, 158 Mich. 170, 122 N. W. Rep. 563. 


§ 55. - Unnecessary Delay in Settling Estate. Where an executor 
or administrator is guilty of unreasonable delay in administering the 
estate it is proper to charge him with interest on uninvested funds. 

A case llustrating this is in re Estate of Danforth, 66 Mo. App. 
586. It appeared that the estate was a simple one and should have 
been quickly settled. ‘‘There were no debts except the funeral ex- 
penses and there was nothing for the appellant (administrator) to do 
except fix up the graves. He delayed doing this for over five years. 
During that time he says that he kept the money on deposit in bank 
and received no interest. As an excuse for this great delay he stated 
that there was contention among the heirs as to the proper construc- 
tion of the will, and that, after several years of strife and controversy 


with them he filed suit in the cireuit court praying for a construction 
of the will. 


‘*We can see but little room for difference of opinion as to the 
meaning of the clause of the will above set forth; but, granting that 
the appellant was justified in asking for its interpretation, he was 
not justified in waiting four or five years before doing so. Whether 
an executor or administrator should be charged with interest on funds 
in his hands must depend upon the circumstances of each individual 
ease. If he uses the money in his individual business, he must ac- 
count for the highest rate of interest; if he loans it under the orders 
of the court, he must account for the interest received; and if he un- 
necessarily delays the final settlement and distribution of the estate, 
thereby depriving the distributees of their money, he ought to ac- 
count for reasonable interest.’’ 

The court decided that the administrator had at least $1,000 in his 
hands for five years, on which he should pay four years’ interest at 
the rate of six per cent. 


(To be continued ) 





Inquiries 
In this department are answered each month inquiries submitted, which are of general 


interest to our subscribers and which pertain to the law of 
banking and negotiable instruments. 


VALIDITY OF CHATTEL MORTGAGES OF FUTURE CROPS 
Iowa. 


Editor Banking Law Journal: 

Dear Sir—We supposed that it was generally conceded that in 
Iowa one might mortgage future crops, even though the seed had not 
been planted, and that the mortgage would attach as soon as the crops 
came into existence. Recently our attorney has advised us to take 
assignments, from our customers, of any interest they might have 
in future crops instead of taking chattel mortgages, as has been our 
custom in the past. He says that one can assign his interest in future 
crops, without question, but that there is some question as to the 
validity of a mortgage on same. Cashier. 


Answer—lIn a number of states there are statutes expressly declar- 
ing the validity of chattel mortgages of future crops. In some 
instances, the crops must be planted or grown within a certain period 
of time in order to be covered by the mortgage. 

’ The General Statutes of Minnesota, § 6890, provide that a mort- 
gage of crops to be grown later than during the season of May Ist 
after the date of the mortgage is void except where the mortgage is 
given to secure the purchase price of the land on which the crops are 
to be grown. Such a provision, however, does not affect the validity 
of the other provisions of the mortgage. 

The Revised Code of South Dakota, § 1600, provides that a provi- 
sion in a chattel mortgage creating a lien on crops not in existence, 
except crops growing or to be grown within one year thereafter, is void. 

In Idaho, it is provided that a chattel mortgage may be made 
‘‘upon growing crops and upon crops to be sown and grown in the 
future.’’ § 6373 Idaho Compiled Statutes. 

In Arkansas, a mortgage on future crops is valid provided the 
crops are planted within twelve months after the execution of the 
mortgage. Crawford & Moses Digest, § 7392. 

There seems to be no statute in Iowa with reference to the validity 
of a chattel mortgage of future crops. 

In several of the states, where there is no statutory provision, the 
courts have held in favor of the validity of mortgages of future 


crops. Such decisions are found in Georgia, Illinois, Kentucky, Maine, 
676 
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Missouri, New Hampshire, South Carolina, and Texas. Iowa de- 
cisions hold that a chattel mortgage of future crops is valid. 

It is held that in the case of Norris v. Hix, 74 Iowa 524, 38 N. W. 
Rep. 395, that a chattel mortgage of crops to be grown in the future 
is valid. 

The case of Pennington v. Jones, 57 Iowa 37, holds that a chattel 
mortgage of future crops is valid, provided the year or term in which 
the crops are to be grown is stated. 

The most recent Iowa decision involving a chattel mortgage of 
future crops is Sonka v. Yonkers, 191 Iowa 599, decided May 10, 
1921. This case refers to the Iowa decisions above cited and supports 
the general proposition that a mortgage of crops to be grown is valid 
in Iowa. In this case the mortgage under consideration was held 
invalid because of the insufficiency of the description of the crop 
which was to be the subject of the mortgage. 

In MeMaster v. Emerson, 109 Iowa 284, 80 N. W. Rep. 389, it is 
held that, before a chattel mortgage on crops to be grown in the 
future attaches, such crops must come into existence and be acquired 
by the. mortgagor. 

In this case the mortgagor leased the land and the lessee sub- 
sequently raised crops, which were claimed by the mortgagee. It was 
held that the mortgage gave the mortgagee no claim against the crops. 

These decisions indicate that a chattel mortgage of future crops 
is valid in the State of Iowa but that, as shown by the case of 


McMaster v. Emerson, circumstances may arise under which the 
mortgage will be no protection. 


BANK PAYING CHECK ON FORGED INDORSEMENT 


Kentucky. 

Dear Sir—In your August Number, Volume 39, you have the 
se topic discussed : ‘‘Bank Liable in Paying Fraudulent Payroll 

hecks.’’ 

We understand from this article that the chief clerk cashed these 
checks amounting to $8,222.01 at the stores in St. Paul, and then 
the stores made their indorsement on back of these checks under the 
chief clerk’s indorsement and obtained cash for them. 

It seems to us as if the stores who cashed these checks would be 
the ones who would be liable for these checks and not the Merchants 
National Bank. We will thank you for an explanation of this matter. 

Cashier. 


Answer—The above inquiry refers to the case of City of St. Paul 
v. Merchants National Bank, 187 N. W. Rep. 516, published in the 
August issue of the Journal at page 579. 

In that case a clerk in the employ of the city made out payroll 
checks, payable to persons not in the city’s employ and had them 
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signed by the proper city official. He then fraudulently indorsed the 
payees’ names, cashed them with various shopkeepers, who collected 
them through their banks. It was held that the bank was liable to 
the city for the amount paid out on these checks. 

The statement in the inquiry to the effect that the loss involved 
should fall upon the storekeepers, who indorsed and collected the 
checks bearing forged payees’ indorsements, and not on the drawee 
bank is correct. ; 

But the fact is that the storekeepers were not parties to this 
suit. The only parties were the City of St. Paul, which was the 
drawer of the checks, and the Merchants’ National Bank, on which 
the checks were drawn. The only question before the court was 
where the loss should fall as between these two. 

A bank, which pays a check drawn by a depositor, on which the 
payee’s indorsement is forged, cannot charge the amount against the 
drawer’s account, in the absence of some negligent act on the part 
of the drawer, such as failing to notify the bank promptly on 
discovering the forgery. 

On the other hand, where a bank has paid a check, bearing such 
a forged indorsement, it is allowed to recover the money from the 
party to whom it was paid. The indorsement of the latter is a 
guaranty of all prior indorsements. 

In the ease under discussion, if there had been only a few checks 
involved, the bank might have made good the amount to the drawer 
and brought suit against the collecting bank or banks. But the 
forgeries extended over a period of four years and there must have 
been two hundred or more checks since the amount of the loss was 
over $8,000. To recover on the various checks would have meant 
suits against a large number of banks and probably against a numer 
of the drawee bank’s own depositors. For undoubtedly some of the 
checks were cashed by storekeepers, who kept their accounts in the 
drawee bank. 

So, if there was any way of placing this loss on the City of St. 
Paul, whose employee was the cause of all the trouble, that was clearly 
the best course. 

And, because of the unusual circumstances under which this fraud 
was perpetrated, there was probably reason to believe that the city’s 
suit might be successfully defended. 

There is a provision of the Negotiable Instruments Law to the 
effect that a check is payable to bearer when ‘‘it is payable to the 
order of a fictitious or non-existing person and such fact was known 
to the person making it so payable.’’ 

If these checks could be brought within the meaning of this 
section they would be the same as though payable to bearer. They 
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could be transferred by delivery without indorsement. The indorse- 
ments on them would be immaterial and no question of forged indorse- 
ment would be involved. In other words the bank would not be 
liable to its depositor in having paid them. 

The checks were payable to fictitious persons. But the trouble was 
that this fact was not known to the person making them so payable, 
that is the official who signed them on behalf of the city. Therefore, 
they were paid on forged indorsements and the bank was liable. 

On the face of it the bank is entitled to recover the amounts of 
the checks from the various persons or banks, to whom they were 
paid. This right, of course, may be defeated by circumstances, which 
do not appear in the present case. 


RECEIPT PROTECTING BANK WHERE DEPOSIT LOST 


Wisconsin. 
.Editor Banking Law Journal: 

Dear Sir—I am enclosing a copy of receipt form No. 6 as put out 
by the State Banking Association and I would like to inquire if in 
giving this form of receipt to customers our liability from fire, or 
burglary would be eliminated. Cashier. 

Answer—The receipt referred to in the above inquiry is one given 
by a bank to the renter of a safe deposit box. On the back of the 
receipt appears the following clause: ‘‘The within numbered box is 
rented subject to all risks against loss by fire, theft, embezzlement and 
burglary and without any liability whatever against the bank for any 
loss or damage occasioned thereby.”’ 

The transaction involving the rental of a safe deposit box is 
referred to in legal terms as a bailment. The liability of the bank in 
such case is the same as that of any other bailee. By bailee is meant 
a person who receives property from another for safe keeping. 

Where a bailee receives compensation for his services he is held 
to a very strict degree of responsibility in protecting and caring for 
the property lodged with him for safe keeping. 

The general rule is that a bailee may limit his liability, by an 
agreement with the owner of the property, providing the contract is 
not in violation of law or public policy and that it stops short of 
protecting the bailee in case of fraud or negligence on his part. In 
the case of Pilsen v. Tiptop Auto Company, 67 Oregon 528, 436 Pac. 
Rep. 632, the rule is expressed as follows: ‘‘It is the better rule that 
a bailee for hire cannot by contract so limit his responsibility to the 
bailor as not to be liable for his own negligence or the negligence of 
his agents and servants.’’ 

It would follow that the protective clause would operate to protect 
the bank except in a case where the loss was due to its negligence. 
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Why do people speak of the “old” Seaboard? 


1883 isn’t so long ago—just about far enough back so that considerable 
water has run under the bridge. And a person or institution born in 1883 


has a rather definitely decided character and reputation— but isn’t old. 


We do not know, but we suspect, that customers speak of the old 
Seaboard very much as they speak of an old and valued friend with whom 
they have been through many experiences, both in the full years and in the 
lean years. They know they can count on the old Seaboard to quickly and 
effectively transact business, and when the need arises to grant every consider- 
ation and assistance that sound banking permits. 


The Seaboard National Bank 


OF THE CITY OF NEW YORK 


Main Office, Broad and Beaver Streets 


Mercantile Branch 
115 Broadway 


Uptown Branch 
20 East 45th Street 


Capital, Surplus and Profits over Ten Million Dollars 


BANK AND INVESTMENT ITEMS 


THE GIRARD NATIONAL BANK 
Philadelphia, in “Economic Review,” 
dated August 15, makes the following 
observations on business conditions: 
“Business and industry of the Ameri- 
can people have been hurt during the 


industry also showed less activity, 
partly seasonal and partly the result 
of decreased coal supply. In an effort 
to stimulate demand, the automobile 
industry announced general cuts in 
prices. ‘The strike situation was re- 


past month and, continue to suffer, 
as direct result of the partial railroad 
strike and the suspension of union coal 
mining throughout the country. The 
effect has been to curtail activities in 
certain lines, most notably in the steel 
industry; to handicap many operations 
and to create a certain hesitancy 
among those who initiate things. Yet 
the forward course of trade had become 
so well and strongly established, that, 
while there has come some halt in the 
progress which was making such sub- 
stantial headway up to within a few 
weeks, productive and _ constructive 
impulses persist in the ascendency.” 


THE AMERICAN EXCHANGE NA- 
TIONAL BANK of New York City, in 
its financial letter dated September 
lst, writes as follows of the general 
situation: “Production statistics for 
August were not so favorable. In the 
main, however, the falling off in pro- 
ductive activity was attributable to a 
shortage of coal, the steel industry 
being especially affected by the inade- 
quacy of coal supplies. The automobile 


flected to some extent in building 
operations, although permits issued 
during July were greater in value than 
those issued in June. Building materia] 
prices advanced. In other major in- 
dustries production was either main- 
tained or increased, leather and copper 
refining showing the most important 
gains. Price movements were irregu- 
lar, agricultural] prices going lower as 
a result of favorable interpretations of 
crop reports. Wheat, oats and flour 
sold at new lows for the year. New 
high prices for the year were reached 
in sugar, iron and lead.” 


BANK OF AMERICA NAMES NEW 
DIRECTORS. The Bank of America, 
of New York City, announced on 
August 12th that the following have 
been added to the Board of Directors 
of that institution: 

Phineas C. Lounsbury, ex-Governor 
of Connecticut; Kimball C. Atwood, 
President Preferred Accident Insurance 
Company; Gilbert H. Johnson, of Isaac 
G. Johnson & Co., iron founders; David 
L. Luke, President West Virginia Pulp 





Credit the World Around 


Graken financial links situated in various foreign lands 
form a chain of credit around the world which serves 
and protects travelers who carry Letters of Credit from this 
bank. Wherever your journey may take you, to the capitals 
of Europe or unfrequented places, the bearer of one of our 
Letters of Credit will be in contact with prompt and depend- 


able financial service. 
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& Paper Company, and Edward K. 
Cherrill, Vice-President of the Bank 
of America. These, together with 
Herman D. Kountze, of Kountze 
Brothers, were formerly directors of the 
Atlantic National Bank, recently con- 
solidated with the Bank of America. 
Mr. Lounsbury was chairman of the 
board and Mr. Kountze was president 
of the Atlantic National Bank. Mr. 
Kountze became a director of the Bank 
of America) when the consolidation 
was effected. 


U. S. MORTGAGE & TRUST CO. 
ELECTS OFFICERS. At a meeting 
of the Board of Directors of the United 
States Mortgage & Trust Company, 
of New York City, held August 25th 
Mr. John A. Hopper was elected 
Vice-President in charge of the new 
Madison Avenue Branch; Mr. Charles 
S. Andrews, Jr., was elected Vice- 
President in charge of the 73rd Street 
Branch; Mr. Robert F. Brown was 
elected Secretary to sucteed Mr. 
Hopper; Mr. H. C. Ottiwell was elected 
an Asst. Secretary and Mr. Blinn F. 
Yates was elected an Asst. Treasurer. 


BOND OFFERING. A syndicate 
headed by Guaranty Company of New 
York and including Remick, Hodges & 
Co., and William R. Compton Co., is 
offering today $1,193,000 City of Balti- 
more, Maryland, General Improvement 


5. per cent Bonds, dated March 1, 1921, 
and due serially March 1, 1930-1934. 
The bonds are offered at prices to 
yield 4.10 per cent. 


Bonds of this issue are exempt from 
al] Federal Income Taxes, and tax-free 
in Maryland. They are legal invest- 
ment for savings banks and trust funds 
in Maryland, New York, Massachusetts, 
Connecticut, and other states, and are 
eligible as security for postal savings 
deposits. 

Baltimore, the ninth largest city in 
the United States, is one of the 
country’s leading seaports. The city’s 
exports and imports rank about fifth 
in value among the cities of the United 
States. The excellent transportation 
facilities aid greatly in making the 
city one of the important manufac- 
turing and wholesale distributing 
centers of this country. 


THE LONDON JOINT CITY AND 
MIDLAND BANK, LIMITED, in ‘its 
statement of accounts, as of June 30, 
1922, shows total resources of £407,- 
671,103, made up as follows: Liabili- 
ties: capita] paid up, £10,860,852; re- 
serve fund, £10,860,852; current, de- 
posit and other accounts (including 
balance of profit and loss account), 
£ 368,230,832; acceptances and engage- 
ments on account of customers, £17,- 
718,567. Assets: coin, bank and cur- 
rency notes and balance with the Bank 
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of England, £53,325,176; balances with 
and cheques in course of collection on, 
Other banks in Great Britain and Ire- 
land, £11,600,430; money at call and 
short notice, £15,644,306; investments, 
£ 67,697,021; bills discounted, £56,252,- 
193; advances to customers and other 
accounts, £176,912,071; liabilities of 
customers for acceptances and engage- 
ments, £17,718,567; bank premises, 
£4,961,924; shares of the Belfast Bank- 
ing Company, Ltd., and the Clydesdale 
Bank, Ltd., £3,259,415; shares of the 
London City and Midland Executor 
and Trustee Company, Ltd., £300,000. 


BRANCH BANKING "DEBATE AT 


AMERICAN .BANKERS’ .ASSOCIA- 
TION CONVENTION. In view of the 
importance assumed by the vigorous 
argument on the question of branch 
banking for national banks that has 
been going on in banking circles 
throughout the country, special pro- 
vision has been made for discussion 
of the subject before the Convention 
of the American Bankers’ Association, 
to be held in New York City, October 
2-6. 

Due to the fact that the general 
sessions of the convention will consume 
but nine working hours, the debate 
on this special subject, which is 
scheduled for Wednesday, 
will be limited to one hour. There 
will be two 12-minute leading addresses 
on opposing sides of the question, fol- 
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lowed by open general discussion for 
the rest of the hour period, in speches 
limited to 4 minutes each with no 
delegate to speak more than once. 

Two leading bankers on opposing 
sides have been asked to open the dis- 
cussion under the topic, “Shall na- 
tional banks be prevented from estab- 
lishing branches within their home 
cities where this privilege is exercised 
by state banks?” 

Andrew J. Frame, President of the 
Waukesha Nationa] Bank, Waukesha, 
Wisconsin, has accepted the invitation 
to lead the affirmative side of a twelve- 
minute address, to be followed by a 
twelve-minute address in the negative 
by Waldo Newcomer, President of the 
National Exchange Bank of Baltimore, 
who is also Vice-President of the Na- 
tional Bank Division of the American 
Bankers Association. 


THE MODERN CREDIT COMPANY. 
The Norman, Remington Company of 
Baltimore, Maryland, has published a 
small volume of 80 pages entitled “The 
Modern Credit Company, Its Place in 
Business Financing,” by Robert G. 
Merrick, Ph. D., Econ. The book is 
divided into six chapters as follows: 
Chapter I, History of the Credit Com- 
pany in the United States; Chapter 
II, Description of the Formation and 
Functioning of the Credit Company; 
Chapter III, Types of Financing Per- 
formed by the Credit Company; 
Chapter IV, The Assigned Account 
and the Trade Acceptance; Chapter V, 
Analysis of the Problem; Chapter VI, 
Statistical Data Concerning Credit 
Companies in the United States. The 
price of the book is $1.25. 


THE GREAT EXPERIMENT. The 
Encyclopedia Press, 119 East 57th 
Street, New York, has published a 
volume entitled “The Great Experi- 
ment,” by Thomas Dillon O’Brien, 
Former Associate Justice of the Su- 
preme Court of Minnesota. 

The title derived from an expression 
of De Tocqueville’s Democracy, is a 
contribution to the current discussion 
upon governments and governmental 
powers. 

In the brief space of 120 pages, the 
author, Thomas Dillon O’Brien, under- 
takes to demonstrate that individual 
liberty is best preserved by a written 
constitution,. containing proper re- 
straints upon the exercise of arbitrary 
power, but that it can be made effec- 
tive only through some tribunal clothed 
with the power of testing every gov- 
ernmental activity by its conformity 
with those fundamental constitutional 
provisions intended for the protection 
of natural human rights. 

It is pointed out that the Magna 
Charta, a magnificent declaration of 
principles, failed to protect the liberties 
of individual Englishmen during many 
centuries because of the lack of such 
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a tribunal; while in America the prin- 
ciples enunciated in the Declaration 
of Independence and embodied in the 
fundamental law comprising the Con- 
stitution, have been preserved through 
the vigilance of the American courts 
and the exercise by them of the right 
to determine whether the law of Con- 
gress or of a state or any executive 
or judicial act by any governmental 
authority violated the Constitution. In 
this way liberty has been preserved 
and constitutional government main- 
tained. 

It is next pointed out that, while 
arbitrary action is thus prevented, the 
Constitution in no way interferes with 
progressive or sound legislation, but 
on the contrary, requires it. 

The work is not intended as a com- 
plete treatise upon the Constitution, 
but designed to give in as simple a 
manner as possible a general view of 
the principles underlying our system 
of Government. It is a fine contri- 
bution to the movement inaugurated 
by the American Bar Association at 
its late meting in San Francisco, to 
further American ideals of citizenship 
and to arouse public sentiment in 
favor of support for the Constitution. 
Price, $1.25 postpaid. 


THE PROBLEM OF PROOF. Mat- 
thew Bender & Company of New York 
and Albany, has published “The Prob- 


lem of Proof” by Albert S. Osborn, 
author of “Questioned Documents.” 
The book presents a discusion of vari- 
ous phases of the proof of facts in 
a court of law with a general comment 
on the conduct of trials. 

An introduction is written by John 
Henry Wigmore, author of “Wigmore 
on Evidence,” a standard and recog- 
nized authority on this subject. The 
main purpose of the book, as declared 
in the preface “is to help the lawyer 
who has a case to try in which it 
becomes necesary to prove the facts 
relating to a disputed document. 
Either directly or indirectly, the matter 
presented has application to the gen- 
era] problem of proof, which may give 
the work a somewhat wider use.” 
The book is divided into 28 chapters, 
among which are chapters on the fol- 
lowing subjects: The Specialist as a 
Witness, Photographs in Disputed 
Document Cases, Cross-Examination 
from the Standpoint of the Witness, 
Cross-Examination from the Stand- 
point of the Lawyer, Memory and the 
Proof of the Facts, Circumstantial and 
Fact Evidence in Disputed Document 
Cases, Advocacy, Persuasion and Prac- 
tical Psychology in Courts of Law, 
Disputed Typewriting Problems, Anon- 
ymous Leters and the Law, Hand- 
writing Testimony by Law Witnesses. 

The book contains 526 pages. Price, 
$6.00 postpaid. 





